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We publish in this 
number an opinion of 
the Attorney-General of the United 
States rendered December 27th last, 
re-afirming his previous opinion of 
February 4th, 1900, and holding that 
Congress, when it provided by section 
2 of the Revenue Law that bankers 
should pay a special tax on capital 
and that “‘in estimating capital, sur- 
plus shall be included,’’ meant surplus 
in the restrictive and technical sense 
with which Congress had used it in 
the National Banking laws and in 
which banking institutions of every 
kind use the term; and that Congress 
did not have reference to every form 
of excess of receipts over disburse- 
ments, however evanescent and un- 
certain in character. Surplus, there- 
fore, to be taxed as capital, must be a 
fund formally set apart and called 
surplus by the authorized officers of 


Taxation of 
Undivided vrofits. 
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a bank, and undivided profits not so 
set apart are not taxable, no matter 
how much greater in amount they 
may be than the fund technically 
called surplus. 

Any of our readers who may be in- 
terested, will find a summary of the 
course of official ruling, including the 
previous opinion of the Attorney- 
General, on the subject of taxation of 
undivided profits of banks, published 
at page 705 of the Journal of Sep- 
tember, 1900. 


Guaranties. The law of guaranty is 
somewhat technical, and bankers, who 
frequently rely on letters of guaranty 
by third parties to secure advances 
made to borrowers, are oftentimes ig- 
norant of the legal requirements which 
the law imposes and which must be 
observed to make such writings effect- 
ive as security, with the result that 
money advanced in the belief that a 
loan is guaranteed may have to be 
written off from the assets of the in- 
stitution and charged up to profit 
and loss. 

A good illustration is afforded by a 
case which we publish in this number, 
decided by the Supreme Court of Iowa. 
A certain roofing company was de- 
sirous of obtaining a series of advan- 
ces from an Iowa bank and certain 
responsible men stood ready to give 
their names as personal security up 
to a limited amount, As it would 
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have been inconvenient to furnish 
sureties for each single loan as made, 
the attorney of the bank prepared a 
form of letter of guaranty to the 
bank to cover such advances, reciting 
that for the purpose of inducing it to 
extend credit to the roofing com: 
pany, the ‘“‘undersigned’’ guaranty 
payment of the company’s checks, 
notes and overdrafts which might 
accrue within six months and up toa 
certain amount. This letter was 
turned over to the roofing company 
which, after obtaining the signatures 
of the proposed guarantors thereon, 
lodged the same withthe bank. Feel- 
ing that it was now secure, the bank 
from time to time made certain loans 
to the roofing company. In the 


course of events which followed, the 
roofing company became insolvent, 
owing the bank aconsiderable amount 
Thereupon the bank fished 


of money. 
out the guaranty document from its 
files and placed it in the hands of its 
attorney for enforcement against the 
guarantors. But alas! the Supreme 
Court of Iowa held that the bank 
could not recover; in other words, its 
fancied security represented by the 
letter of guaranty was worthless. 
Why? Because the instrument in suit 
was held to be a mere “offer” of 
guaranty, requiring ‘notice of accept- 
ance’’ by the bank to the guarantors 
in order to bind the latter. The at- 
torney of the bank, either because of 
ignorance or neglect, failed to advise 
the bank officers that when theletter of 
guaranty was tendered,they must give 
notice to the persons who had signed 
it that it was accepted by the bank; 
and the bank officers were ignorant 
of any such requirement of law. As 
a consequence, the instrument was 


not binding on the guarantors and 
the bank had no recourse upon ‘hem 
for the amount. 

It cost the Iowa bank in question 
$500 in advances, besides the expenses 
of an unsuccessful law suit to learn 
this single legal lesson. For four dol. 
lars a year, together with a little ex. 
tra labor in looking through the 
monthly pages of the Banking Law 
Journal, they would be guarded and 
fortified against losses of this kind, 
for it is our special business to make 
clear to bankers the many legal pit- 
falls surrounding the transactions of 
their business; but strange to say, 
there are some banks in the country 
which prefer to gain their experience 
by the more expensive method. 


We have before us the fifth 
biennial report of the Bank 
Commissioner of the State of Kansas 
covering the years 1899-1900 which 
contains many interesting facts con- 
cerning the banks of that state. It is 
also the last report which will be 
made by Commissioner Breidenthal 
whose efficient supervision over the 
Kansas banks has been the means of 
giving them such a high prestige. 
This prestige is, in fact, now greater 
than that enjoyed by the national 
banks in the State, if we take the 
deposits of the respective banks 
as a means of indication. This the 
Commissioner proves by a schedule 
of twenty representative state and 
national banks located in various por- 
tions of the State, showing the capi- 
tal and surplus and total deposits 
of each. This schedule shows the ra- 
tio of deposits to capital of each 
bank and in each instance the state 


Banking in 
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bank has the advantage. The total 
for the twenty banks shows that the 
nationals have deposits of $2.50 to 
each one dollar of capital, while state 
banks have $4.24. A comparison is 
also made between all state banks 
doing business in towns and cities 
where nationals are located, and be- 
tween all national and all state banks, 
and in each comparison the state 
banks have the advantage. State 
banks are, therefore, the favorites 
with Kansas people under the present 
efficient system of supervision. 

The Bank Commissioner recom- 
mends a number of changes in the 
banking law which will still further 
improve its efficiency. He declares 
that the present system of assessing 
banks is defective, resulting in many 
instances in unequal and excessive 
taxation and states that the law 
should be so amended as to provide a 
uniform and just basis for the assess- 
ment of banks, requiring them to 
bear only their just share of the burs 
den of taxation. 

Upon the subject of loans to officers 
he says: ‘‘That the loaning of the 
funds of a bank to its officers is ob- 
jectionable, will not be disputed, but 
where the directors of banks are com- 
posed of the business men of a com- 
munity who occasionally require an 
accommodation in the form of a loan, 
as is often the case with directors of 
Kansas banks, to prohibit banks from 
loaning to their officers would often 
prevent them from securing a compe- 
tentboard. Yet thereshould be some 
restriction placed upon this class of 
loans, in order to prevent misuse of 
the bank's funds.”” He therefore re- 
commends that the aggregate loans 
of a bank to its officers and directors 


be limited to one-third of its capital; 
that no loans be made to any officer 
or director except on approval of 
three-fourths of the directors at a 
regular or specia! meeting of the board ; 
that a record of such approval be made 
in the records of the proceedings of the 
board and that violation of this pro- 
vision be made a misdemeanor pun- 
ishable by a fine of not less than $100 
for each offense. 

The Commissioner urges an increase 
in the compensation of the deputy 
bank commissioners. The duties of a 
deputy are such that he must not 
only be a good accountant, but he 
must possess a knowledge of values 
of property and securities; must be 
discreet, courteous and painstaking; 
must be so constituted that he can 
endure all kinds of weather, work all 
hours and be content withspending a 
few days at home occasionally. Yet 
the legislature of Kansas only allows 
him a salary of $1,200 a year. In no 
other state are bank examiners so 
poorly paid and the Commissioner 
recommends that a salary of $1,800 
be provided for each deputy bank 
commissioner. 

The Kansas banking law limits the 
total investments of a bank to four 
times its capital and surplus. The 
purpose of this provision has been to 
require the investments of a bank to 
bear some proper relation to its capi- 
tal. But the law worksa hardship to 
some of the large state banks in the 
larger Kansas cities who have to meet 
the competition of national banks 
that are unrestricted in this respect, 
and naturally a state banker who en- 
joys a larger line of deposits than his 
competitor under the national system 
does not relish the idea of being com- 
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pelled to cease loaning while he has 
ample funds available, simply because 
his investments have reached the four- 
times limit, and particularly if his 
customer is compelled to go to his 
competitor for his loan. The Com- 
missioner therefore recommends that 
the law be amended so as to provide 
that investments in State, county 
and municipal bonds and demand 
loans on warehouse receipts, or other 
collateral readily convertible into 
cash, shall not be included with invest- 
ments of the bank under this provis- 
ion of the law. 

One of the greatest difficulties en- 
countered at this time by many of the 
Kansas banks is their inability to 
safely invest the large surplus of 


money resulting from the great in- 
crease in deposits. Many of the 


small banks with a capital of $10,000 
or $15,000 find themselves responsible 


for $100,00. or more of deposits 
without being able to invest one- 
fourth of the amount. They are of- 
fered freely two classes of paper, to 
which the Bank Commissioner has 
objected. First,loans oncattle, made 
through commission companies in 
Kansas City. The objection to this 
class of paper has been for the reas- 
son that many of the loans are made 
to irresponsible persons and for the 
full cost of the cattle, with commis- 
sion, interest and freight added, thus 
leaving no margin of security. In 
view of the fact that these commis- 
sion companies usually have a very 
small capital, the Bank Commissioner 
has considered their indorsement as 
absolutely worthless. Notwithstand- 
ing his protests, quite a number of 
Kansas banks have invested in this 
class of paper and as a result have 
suffered a loss therefrom often equal 
to or greater than all the profits de- 
rived from the investment. 

Another class of paper to which the 
Commissioner has objected, is the 
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paper of great manufacturing and 
mercantile establishments located in 
other states, which issue their notes 
in job lots and offer them to the banks 
which have surplus funds. The Com- 
missioner says: ‘‘I am informed that 
some of these great establishments 
float millions of dollars of this class 
of paper. No security is given; no 
statement of the actual condition of 
the Company is provided; they areso 
big that nothing of this character is 
deemed necessary. When I object to 
our banks investing in these notes I am 
told that this or that big bank in this 
or that city carries $100,000 or $200,- 
000 of this paper and are ‘glad’ to 
getit. I do not believe that the de. 
posits of Kansas people should be 
loaned in this manner to any institu. 
tion outside of the State, no differ. 
ence how big it is, at least without 
proper security, and have therefore 
availed myself of the power given the 
Bank Commissioner in such cases and 
have refused to sanction such loans.” 

Five banks have been closed during 
the period covered by the fifth bien. 
nial report. The total liabilities of 
these five banks to creditors amount- 
ed to $149,328.97, of which there re- 
mains unpaid at thedate of thereport 
only $5,399.83 due creditors of one 
of the banks and $14,072 47 due 
creditors of another, and of this lat- 
ter amount only $1,598.38 is due to 
creditors other than stockholders. 
Commenting upon this the Commis- 
sioner says: ‘It would thus appear 
that we have reached a point in the 
history of our state and private 
banks where losses by bank failures 
have been practically eliminated.” 

It is certainly a proud record which 
Bank Commissioner Breidenthal of 
Kansas has made in his eight years 
performance of duty in the supervision 
and improvement of the system of 
management of the Kansas banks. 
In that period of time he has estab- 
lished a high standard of excellence 
which at the close of his present 
term, March 1, 1901, will devolve up- 
on his successor. 





EDITORIAL. 5 


Cashiers of banks 
incur debts’ the 
same as Ordinary mortals; cashiers 
of banks, also, are the ones who 
generally sign the bank's checks upon 
a correspondent, or made payable 
out of its own cash on hand, when 
the institution pays by check instead 
ofcash. But cashiers, because they 
are cashiers, cannot be debarred from 
the privilege possessed by everybody 
else of settling their personal debts 
with checks on banks as a more con- 
venient mode of payment than the use 
of actual cash. How, then, do cash- 
iers do this? Some keep their person- 
al money on deposit in another insti- 
tution on which they draw checks; 
others keep it on deposit with their 
own institution, drawing their per- 
sonal checks thereon, as individuals, 
the same as any other depositor; and, 
still others issue the bank’s checks, 


Cashiers’ Checks For 
Private Debts, 


signed in their official capacity as 
cashier, payable either to themselves 
individually, which they indorse over, 
or payable in the first instance direct- 
ly to the private creditor of the cash- 


ier. As the large majority of bank 
cashiers are honest, no harm comes 
from their use of the bank’s checks in 
this manner; they pay the bank for 
the check the same as any outside 
individual would do. But, occasion- 
ally, a dishonest cashier will, by this 
method, misappropriate the funds of 
his institution te the payment of his 
private debts, and then the case will 
come into court upon the question 
whether a creditor who, in payment 
of the private debt of the cashier of 
a bank, receives the bank’s check 
signed by the cashier in his official 
capacity, either payable to the cashier 
individually and indorsed over by 


him, or payable directly to the cred- 
itor, takes the risk of the check 
being fraudulent and of liability to 
refund to the bank the money he has 
received thereon, in that event? 

The well-known rule, apart from 
bank drafts, is that the creditor 
takes an agent’s or trustee’s check 
for a private debt at his peril. With 
regard to bank drafts or checks, the 
courts are not so well agreed. The 
New York Court of Appeals in Go- 
shen National Bank y. State, 141 N. 
Y. 379, where the treasurer of a 
county paid his debt to the State 
for taxes collected, which he had mis- 
appropriated by wrongfully signing 
and delivering the regular draft of 
the Goshen Bank, of which he was 
cashier, upon its New York corres- 
pondent, held that the State of New 
York was not liable to refund the 
money to the Goshen bank. The 
court said that the form of the draft 
did not constitute notice to the Comp- 
troller that the funds of the bank 
were being used by the cashier to pay 
his private debt; that it was part of 
the ordinary duties of a bank cashier 
to sign the bank’s drafts on corres- 
pondents; that, furthermore, it was 
proved in the case that the cashier 
had a right to draw sucha draft for 
himself upon the same terms as he 
would have in the case of a third 
party, i.e., upon payment to the bank 
of the amount of thedraft; that there 
was apparent authority to draw 
such a draft, and the party receiving 
it would not be charged with the 
duty of inquiry, or with notice of the 
fact that the cashier had not paid for 
the draft and was therefore using the 
funds of the bank to pay his private 
debts. The court continued: ‘He 
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would only be so using them in case 
he did not pay for the draft, and its 
form might be the sameeven if he had 
paid for it in full. We think there is 
nothing unusual or suspicious in this 
form of making the draft payable di- 
rectly to the creditor of the cashier, 
nor any notice that in so doing the 
bank’s funds have been improperly 
used. Bank or cashiers’ drafts are 
used so enormously at the present 
time in the payment or settlement of 
debts, and in other commercial trans- 
actions, that they have almost ac- 
quired the characteristics of money 
sila and the fact that the draft 
was drawn by the cashier directly in 
favor of his own creditor, and sent to 
that creditor by him, would not nat- 
urally give rise even to the suspicion 
that there was anything irregular, 
fraudulent or wrong intheconduct of 
the cashier. The presumption would 


be that he had performed his duty and 
paid for the draft, and that it there- 
fore was his property.” 

But this view that one taking a 
cashier’s check for the cashier’s pri- 
vate debt is not, by reason of the 
form of the check, chargeable with 


notice and does not take it at his 
peril, is not concurred in by other 
courts. Especially do the federal 
courts hold a contrary view. In the 
Journal for August 1899 we pub- 
lished the decision of the United 
States Circuit Court in Lampson vy. 
Beard, wherein the creditor of a West- 
ern bank president who took in pay- 
ment of the latter’s private debt the 
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bank’s check on its Chicago c:rres- 
pondent signed by the president in 
his official capacity, was compelled to 
refund the money to the receiver of 
the bank, the same having been mis. 
appropriated bythe president. In the 
present number we publish the de. 
cision of the United States Circuit 
Court of Appeals, 2d Circuit, where 
the cashier of a bank at Elmira, ™. Y, 
who was personally indebted to a 
New York bank, paid the debt by the 
Elmira bank’s draft on its Philadel. 
phia correspondent, signed by him as 
cashier, payable to himself individu- 
ally, and indorsed over by him to the 
New York bank. The court holds 
that in the absence of express or im- 
plied authority in the cashier to issue 
cashier’s drafts to his own order upon 
the same terms upon which he could 
issue them to other individuals (no 
such authority being shown to exist) 
the New York bank must refund the 
money received to the receiver of the 
Elmira bank. 

These cases, and others which might 
be cited, show that it is not alto- 
gether safe for creditors to receive 
cashier’s official checks for their pri- 
rate debts. Years afterwards, if it 
should turn out that they constitut- 
ed a misappropriation, the creditor 
might be compelled to refund. It is 


highly desirable that the rule of law 
upon this method of payment, which 
is pursued in a multitude of instances, 
should be universally and definitely 
settled either one way or the other. 
Then people would know what to do, 
or what not to do. 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SA 


{USETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 


SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 1899 number. 


NoTe.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows 

1. GENERAL PROVISIONS (Sections 1—17) 

2. NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20—42) 

Consideration (50—55) 

Negotiation (S0—8o) 

. Rights of holder (go—98) 

Liabilities of parties (11ro—119) 
Presentment for payment (130—148) 
. Notice of dishonor (160—189) 

. Discharge (200—20f) 

. BILLS OF EXCHANGE (210—215) 

Accep' ance (z2c—230)) 

. Presentment for acceptance (240—248) 
3. Protest (260—268) 


o Sey AaUNew 


. Acceptance for honor (280—290 
ts. Payment for honor (300—306) 

16. Billsin a set (310—315) 

17. PROMISSORY NOTES AND CHECKS (320--325) 

18. Notes given for patent rights (330—332) 

19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Pri missory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform. There 1s, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions’ follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in eaeh state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE 1V. NEGOTIATION, 


The following section provides the 
presumption as to time of indorse- 
ment: 


. 


Sec. 75. Time of indorsement; pre- 
sumption.—Except where an indorse- 
ment bears date after the maturity of 
the instrument, every negotiation is 
deemed prima facie to have been 
effected before the instrument was 
overdue. 


The general practice in indorsing 
negotiable paper is to make the in- 
dorsement undated; although oc- 
casionally, the date is added. In 
order to constitute one a holder in 
due course of anegotiable instrument, 
he must have acquired the instrument 
before it became overdue. Section 75 
provides that, prima facie, every in- 
dorsement, except where it bears date 
after the maturity of the instrument, 
is deemed to have been made before 
the instrument was overdue. This 
section is, therefore, important in 
providing the presumption of negotia- 
tion before maturity in case of the 
large class of undated indorsements. 

The following section provides the 
presumption as to the place of indorse- 
ment. 


Sec. 76 Place of indorsement; pre- 
sumption.— Except where thecontrary 
appears, every indorsement is pre- 
sumed prima facie to have been made 
at the place where the instrument is 
dated. 
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A negotiable note may be dated and 
made inone state and indorsed in 
another. The law of the state where 
the indorsement is made governs the 
contract of indorsement, and if this is 
different, as it sometimes is, from the 
law of the state where the note isexe- 
cuted, upon the point of the indorser’s 
liability, the place where the indorse- 
ment is made is a matter of import- 
ance. Section 76 provides that, pre- 
sumptively, the place of indorsement, 
is the place where the instrument is 
dated. If the indorsement has been 
made elsewhere, this must be proved. 

We now approach Section 77 which 
provides for the continuation of the 
negotiable character of the instru- 
ment. 


Section 77. Continuation of Ne- 
gotiable Character.— An instrument 
negotiable in its origin continues to 
be negotiable until it has been restrict- 
ively indorsed or discharged by pay- 


ment or otherwise. 


Until therefore the negotiable char- 
acter of an instrument is destroyed 
by a restrictive indorsement, or the 
instrument is discharged by payment 
or otherwise, it continues to be ne- 
gotiable, even after maturity. But, 
in reading this section, an important 
distinction must be borne in mind 
between the rights of the holder who 
acquires it before, and one who ac- 
quires it after, maturity. Before ma. 
turity a negotiable instrument is 
transferable free from equities; after 
maturity, while the instrument may 
be transferred and indorsed in 
the same manner as before maturity, 
it is subject to equities. The rule of 
the common law, which the above 
section perpetuates, is well expressed 
by a New Jersey court in the case 
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of Cumberland Bank vy. Hamm, 18 
N. J. Law, 230, as follows: 

“Bills and notes remain negotiable, 
at common law, after maturity. They 
must he treated, after maturity, as 
negotiable instruments, subject only 
to such equities and defenses or to 
such objections to them or impeach. 
ment of them as they are exposed to 
in the hands of the last indorser.” 

The New York Court of Appeals, 
in Leavitt v. Putnam, 3 N. Y. 494, 
also say on the same subject: 

“A bill or note does not lose its 
negotiable character by being dis. 
honored. If originally negotiable, it 
may still pass from hand to hand 
ad infinitum until paid by the draw- 
er. Moreover, the indorser after ma- 
turity writes in the same form and 
is bound only upon the same con- 
dition of demand upon the drawer 
and notice of non-payment as any 
other indorser Thus the paper pre- 
serves its mercantile existence and 
retains the main attributes of a prop- 
er bili or note, and circulates as such 
in the mercantile community.”’ 

But this court, and all courts, rec- 
ognize the vital distinction that be- 
fore maturity a negotiable instru- 
ment is transferable free from equities 
while after maturity it is subject to 
equities; and if we regard the term 
‘“‘negotiable”’ as defining that peculiar 
characteristic or attribute of an in- 
strument known as “freedom from 
equities,’’ an instrument does not, in 
this sense, retain its negotiable char- 
acter after maturity. There is, how- 
ever, a continuation of the negotiable 
character as defined in the act, if the 
instrument is not discharged at ma- 
turity, except that the holder acquir- 
ing a negotiable instrument after ma- 
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turity, holds it subject to equities. 
This exception is provided for in later 
sections of the act under the title 
“rights of the holder.’ To consti- 
tute a ‘holder in due course” who is 
entitled to enforce the instrument 
“free from any defect of title of prior 
parties, and free from defenses avail- 
able to prior parties among them- 
selves’’ (Sec. 96) he must have taken 
the instrument “before it was over- 
due’ (Sec. 91). ‘In the hands of any 
holder other than a holder in due 
course, a negotiable instrument is 
subject to the same defenses as if it 
were non-negotiable.”’ (Sec. 97). 
Although we see that legally a ne- 
gotiable instrument continues to be 
negotiable after maturity with the 
single exception that it is subject to 


equities, this single exception is, 


after all, the main destroyer of the 


vitality of the instrument for all com- 
mercial uses. The chief value of a 
negotiable instrument is its utility 
medium of circulation from 
hand to hand payable at its full 
face, free from hidden defects and 
this value only continues with it so 
long as it remains unmatured. If it 
is dishonored at maturity, its utility 
as an instrument of commerce ceases; 
the mere shell is left but the vital 
part has gone. 

In connection with the transfer of 
a negotiable instrument after ma- 
turity, it is important, also, to re. 
member the new character it posses- 
ses with reference to the time of its 
payment. The period at which the 
instrument was made payable by its 
original terms has passed; it now 
becomes an instrument payable on 
demand. This is provided for by 
sec. 26 of the act which we have al- 


as a 


ready considered: ‘‘Where an instru- 
ment is issued, accepted or indorsed 
when overdue, it is, as regards the 
person so issuing, accepting or in- 
dorsing it, payable on demand.” 

The next section relates to striking 
out indorsements upon a negotiable 
instrument. 


Sec. 78. Striking out Indorsement. 
—The holder may at any time 
strike out any indorsement which is 
not necessary to his title. The in- 
dorser whose indorsement is struck 
out, and all indorsers subsequent to 
him, are thereby relieved from lia- 
bility on the instrument. 


Reading this section, the student 
will naturally inquire when and un- 
der what circumstances is it advan- 
tageous for a holder to strike out 
any indorsements not necessary to 
his title? What object is to be gained 
by so doing and thus relieving the 
indorser whose name is stricken out 
and all indorsers subsequent to him 
from liability on the instrument? 
The answer is that this right is gen- 
erally availed of when a holder brings 
the instrument into court for en- 
forcement against some prior indor- 
ser and desires to obviate tracing 
his title through certain indorsees 
previous to himself and subsequent 
to the indorser whom he is suing. If 
the indorser sought to be held on 
the paper has indorsed in blank,none 
of the subsequent indorsements are 
necessary to the holder’s title and he 
can strike them all out and claim 
title direct frum the indorser in 
blank. 


Sec. 79. Transfer Without Indorse- 
ment; Effect of.—Where the holder of 
an instrument payable to his order 
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transfers it for value without indors- 
ing it, the transfer vests in the 
transferee such title as the transferer 
had therein, and the transferee ac- 
quires, in addition, the right to have 
the indorsement of the transferer. 
But for the purpose of determining 
whether the transferee is a holder in 
due course, the negotiation takes ef- 
fect as of the time when the in- 
dorsement is actually made. 


Negotiable instruments payable to 
bearer are transferable by delivery 
but, as we have seen, the mode of 
transferring a negotiable instrument 
payable to a named payee or his 
order, is by indorsement by the payee 
or indorsee in one of the forms which 
have already been considered. But it 
sometimes happens that, through ig- 
norance, inadvertence or other reason 
the holder of an instrument payable 
to his order will transfer it for value 


without indorsing it; and the ques- 
tion then arises, what is the effect 
of such transfer and what rights 
does the transferee of an indorsable 
instrument take therein by virtue of 
its mere delivery to him for value, 
unindorsed? 


Section 79 provides for such cases 
and enacts that the transferee ac- 
quires the transferer’s title to the in- 
strument and, in addition, the right 
to have the indorsement of the trans- 
ferer; but for the purpose of deter- 
mining whether the transferee is a 
holder in due course, the negotiation 
takes effect as of the time when the 
indorsement is actually made. In 
other words, a transfer for value 
but without indorsement of a nego- 
tiable instrument payable to orier, 
assigns the title of the transferer 
thereto, but the instrument remains 
subject to such equities, if any there 
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be, as affected it in the hands / the 
transferer. If there was a goo: de. 
fense to the instrument in the hands 
of the transferer, the same detense 
can be made thereto in the hands of 
the transferee, although it was de. 
livered to him for value, before ma- 
turity, and he acquired it in good 
faith; whereas if the instrument had 
been transferred by indorsement be- 
fore maturity for value, the good 
faith transferee would then take not 
only the transferer’s title, but alsoa 
right of enforcement of the instru. 
ment free from equities, not pos- 
sessed by the transferer, assuming 
that it was subject to certain equi- 
ties in his hands. Indorsement, then, 
of instruments payable to order, is 
essential to their transfer free from 
equities. The law, it is seen, pro- 
vides that the transferee for value 
without indorsement has the right to 
have the indorsement of the transferer 
but where he obtains such subsequent 
indorsement, his right to enforce the 
instrument free from equities as a 
holder in due course, is determinable, 
not with reference to the time when 
he actually paid value for the instru- 
ment and received it by delivery unin- 
dorsed, but with reference to the time 
the indorsement is actually made. If, 
for example, he does not succeed in 
obtaining the transferer’s indorse- 
ment until after maturity, the privi- 
lege of freedom from equities has 
ceased. 

We come now to the concluding sec- 
tion of ‘Article 4—Negotiation of the 
instrument,”’ which provides for the 
case of are-issue or second negotiation 
of the instrument by a prior party 
thereto. 

It is as follows: 
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Sec. 80. When prior party may ne- 
gotiate instrument.—Where aninstru- 
ment is negotiated back to a prior 
party, such party may, subject to the 
provisions of this act, re-issue and 
further negotiate the same. But heis 
not entitled to enforce payment there- 
of against any intervening party to 
whom he was personally liable. 

This section should be read in connec- 
tion with sections 200-202 relating to 
the discharge of instruments by par- 
ties primarily and secondarily liable 
thereon. Under Section 80, we see, 
when an instrument comes into the 
hands of some prior party, who has 
formerly issued or indorsed it away, 
it is not necessarily dead as a com- 
mercial instrument but it may again 
be negotiated, subject to the provis- 
ions of the act. To more clearly un- 


derstand this section conferring the 
power of re-issue and negotiation, we 


will look at various cases in which it 
might be applicable. A prior party 
may be a maker, an acceptor, a 
drawer, or anindorser. Let us take 
up each of these cases separately. 

For example, the maker of a prom- 
issory note issuesit, for value received, 
and, after passing through the hands 
of several indorsees, it is re-trans- 
ferred to the maker for value given 
by him. Assuming that the re-trans- 
fer to the maker is prior to its ma- 
turity, the instrument is not neces- 
sarily discharged. Section 200 pro- 
viding how an instrument is dis- 
charged, says it is discharged “ (1) 
by payment in due course, by or on 
behalf of the principal debtor; (2) 
by payment in due course by the 
party accommodated, where the in- 
strument is made or accepted for ac- 
commodation; (3) by the intention- 
al cancellation thereof by the holder; 


(4) by any other act which shall dis- 
charge a simple contract for the pay- 
ment of money: (5) when the princi- 
pal debtor becomes the holder of the 
instrument at or after maturity in his 
own right.” 

In the event, then, that the maker 
of a negotiable instrument becom's 
its holder before maturity, not by 
payment of the same in due course, 
and makes no intentional cancella- 
tion thereof, he can, if he chooses, re- 
issue the instrument prior to its 
maturity, but of course, all other 
partes whose names were on the in- 
strument prior to its re-issue are no 
longer liable. If, however, the maker 
becomes the holder of the instrument 
at or after maturity, he cannoi re- 
issue it. It is discharged, under sub- 
division 5 of sec. 200. 

Likewise the acceptor of a bill of 
exchange which has been negotiated 
subsequent to his acceptance, who af- 
terwards acquires it in the course of 
trade, before maturity, may, although 
he is the primary debtor thereon, 
again put it out, or reissue it before 
the time of its maturity arrives. An 
interesting case of this nature came 
before the English courts half a cen- 
tury ago( Attenborough v. Mackenzie, 
25 L. J. Ex. 244) in which the drawer 
of such a bill was held liable thereon 
to a bona fide holder to whom the 
acceptor had reissued it before ma- 
turity, notwithstanding the acceptor 
was the one primarily liable thereon. 
He was held to have the power of re- 
negotiation, and his acquiring of the 
bill before maturity was held to be a 
purchase, and not a payment, which 
would discharge the instrument and 
the liability of the drawer thereon. It 
will be instructive to state the facts 
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and decision made in this case. 

T owed £400 toM. M drew atime 
bill on T for the amount, payable to 
his, M’s, order. T accepted the bill. 
Then M indorsed it and intrusted it 
to an agent to get discounted. The 
agent at first was unsuccessful, but 
finally procured a discount of the bill 
by T, himself, for £375. The agent 
turned over the proceeds to M, who 
remarked that as the bill was in T’s 
hands, he, M, was thereby discharged. 
This observation was not, however, 
communicated to T who, before ma- 
turity, transferred the bill on discount 
to A, 

The action was by A against M,as 
drawer, and A had judgment. M 


urged that payment by the acceptor 
discharges the drawer, to which the 
court answered that payment in due 
course and as payment, would dis- 
charge him, but that here the money 


was paid before the bill was due and 
by way of discount, not payment. It 
was further urged that an acceptor 
cannot re-issue a bill after paying 
the amount, less the discount, in 
order to charge parties upon it to 
whom he himself will be liable. The 
court answered, not after paying in 
due course; but this was not pay- 
ment, it was discount, and as regards 
discount, the acceptor is in the same 
position as any other person. Itcan- 
not be contended, said the court, that 
an acceptor or bona fide holder of a 
bill, by discounting it before it is due, 
cannot re-issue it, although he is ulti 
mately liable on it. Pollock, C. B. 
summed up the law governing the 
zase, as follows: 

‘When a bill has been created accord- 
ing to the custom of merchants, as a 
real commercial transaction, it is part 
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of the general circulating mediui of 
the country, and the acceptor, after 
its issue, stands with regard to a re. 
transfer of it to him, in the same po- 
sition as any other person. He may, 
indeed, pay it to discharge it, but dis. 
counting it is not paying it; and if he 
discounts it he may re-issueit. Noth- 
ing will discharge the drawer but pay- 
ment, according to the law merchant 

Here, the bill was not satisfied.”’ 

Of course, when the bill comes to 
the acceptor, at or after maturity, he 
being the primary debtor, cannot re- 
issue it. Itis discharged (sec. 200). 

Having viewed cases of re-issue by 
maker or acceptor, let us take the case 
of re-issue by a drawer or an indor- 
ser. Inthis connection we must view 
section 202 which provides: ‘Where 
the instrument is paid by a party 
secondarily liable thereon, it is not 
discharged; but the party so paying 
it is remitted to his former rights as 
regards all prior parties, and he may 
strike out his own and ali subsequent 
indorsements and again negotiate 
the instrument, except (1) where it is 
payable to the order of a third person 
and has been paid by the drawer, and 
(2) where it was made or accepted 
for accommodation, and has been 
paid by the party accommodated.” 

This section, 200, is not altogether 
clear. Taking it in connection with 
sec. 80, let us first consider the case 
of re-issue by the drawer of a bill of 
exchange. A draws on B in favor of 
C, for value owed by Bto A. B ac- 
cepts, and C indorses to D, who trans- 
fers to A, the drawer. The bill has 
not been paid by B, the acceptor and 
primary debtor. Can A re issue? Sec. 
80 provides that when an instrument 
is negotiated back to a prior party 
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such party may, subject to the pro- 
visions of this act, re-issue and fur- 
ther negotiate thesame. Butsec. 200 
says that while, ordinarily, parties 
secondarily liable who pay the instru- 
ment, may again negotiate it, yet 
where the instrument is payable to the 
order of a third person, and has been 
“paid” by the drawer, it cannot be 
again negotiated. It would seem, un- 
der this not very clear provision, that 
while A, the drawer, could enforce 
payment against the acceptor, he 
could not re-issue the bill. If, how- 
ever, A should draw the bill upon B, 
payable to his own, A’s, order, and 
after acceptance by B, should indorse 
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it to C, who indorsed it to D, and A 
should afterwards re-acquire the bill 
from D, unpaid by the acceptor, there 
would be nothing in this case to pre- 
vent A’s re-issuing the bill. 

With regard to indorsers, the right 
to re-issue, after re-transfer of the in- 
strument to them, is clear under the 
provisions of section 80. 

We shall go more fully into this 
question of re-issue or re-negotiation 
in all its aspects, when we come to 
consider sections 200 et seq. provid- 
ing rules concerning the discharge of 
negotiable instruments. 

In our nextnumber we take 
Article V upon ‘‘Rights of Holder.” 


up 


BANK OF NEW YORK. 


ALVAH ‘TROWBRIDGE, PRESIDENT. 


HE success of a bank with 

a moderate capital and re- 

sources in a great money 

center like New York where 
it is subject to the great competition 
which our free system of banking 
permits, can only be accomplished 
through obtaining public confidence 
in the integrity and capability of its 
management. For this reason, some 
of the older institutions have found 
it expedient to induct new blood 
into the executive staff of their re- 
spective concerns, in order to keep 
pace with the marvellous growth of 
their banking neighbors. The de- 
mand for the services of men at the 
present time, who are capable of in- 
augurating and maintaining proper 
methods of management that will 
not only increase the business of an 
institution, but at the same time es- 
tablish the confidence of the banking 


and mercantile world in its stability, 
is very great, while the field from 
which the choice of such men is to be 
obtained, is limited; for it requires 
years of experience in banking, a 
wide and varied knowledge of finan- 
cial conditions, and a business career 
marked with success, to fit a man 
nowadays for the post of presiden- 
tial management of a successful met- 
ropolitan bank. 

For reasons of this character, 
the directors of the Ninth National 
Bank of the City of New York which 
was organized in 1864, called, in 
September last, to its presidency, 
Mr. Alvah Trowbridge, one of the 
best known and most successful 
banking men of the Metropolis. Mr. 
Trowbridge entered the Bank of 
North America, now the National 
Bank of North America, in 1880 as 
teller. In 1883 he was elected cashier, 
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which position he held until 1897 
when he was made Vice-President of 
that institution. In August 1898,he 
accepted the presidency of the North 
American Trust Company, which po- 
sition he retained until September 
1900 when his career as President of 
the Ninth National Bank began. Mr. 
Trowbridge is a director of the Na- 
tional Bank of North America, a di- 
rector of the Corporation Trust Co. 
of New Jersey, and Vice-President 
and director of the North American 
Trust Co. It was his long and suc- 
cessful experience in the banking and 
mercantile field which led the direct- 
ors of the Ninth National to look to 
him as the man best fitted to take 
the executive management of that 
bank, and the wisdom of their choice 
has already been demonstrated in the 
enlarged and increasing business 
which that institution has since en- 
joyed. In lessthan four months from 
the time Mr. Trowbridge assumed the 
presidency, the deposits of the Ninth 
National have grown from $2,895,- 
000, on September 5, 1900, to $4,- 
100,000 on January 1, 1901, being 
an increase of nearly 42 per cent. in 
that short period. 

Mr. Trowbridge is a banker of na- 
tional prominence, being well and 
favorably known by bankers all over 
the United States. He is President of 
the American Bankers’ Association, 
having been elevated to that honor- 
able distinction at the Convention 
held in Richmond, Va., in October, 
1900, a crowning and merited tribute 
for the years of active interest he has 
always displayed in the association. 

In 1896, 7 and 8 he was Chairman 
of the Executive Council and during 
that period the Council was often 
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benefitted by his suggestio: In 
1899 he was made first Vice-President 
and, in keeping with the traditi: 
the Association, he became its 
dent in 1900. 

Under the management of Mr. 
Trowbridge, the Ninth National 
Bank is fast regaining the pr: 
it once had and has again become one 
of the progressive institutions of the 
Metropolis. It is well situated in the 
heart of the wholesale business dis- 
trict, and its equipment for the hand. 
ling of all kinds of banking business is 
now most thorough. Mr.H.H. Nazro, 
the cashier, has been connected with 
the bank since its organization in 
1864, and is known asa careful and 
conscientious officer. 

The following directors were elected 
at the annual meeting held January 
8, 1901. 

Jordan J. Rollins, Lawyer, 32 Nas- 

sau Street. 
Albert C. Hall, Alvah Hall & Co., 
85 Leonard Street. 

Augustus F. Libby, H. J. Libby & 
Co., 55 White Street. 

N. S. W. Vanderhoef, Vanderhoef & 
Co., 18 Washington Place. 

Warner Van Norden, President Na- 

tional Bank of North America. 

James B. Dill, Lawyer, 27 Pine St. 

Wm. W. Peabody, Jr., Capitalist, 

184 Broadway. 

George F. Randolph, Transporta- 

tion, 434 Broadway. 

Guy G. Major, American Linseed 

Co., 100 William Street. 

Catholina Lambert, Dexter, Lam 

bert & Co., 33 Greene Street. 

Charles T. Root, Textile Publishing 

Co., 78 Walker St., New York City. 
Carl A. Spilker, President Union 
National Bank, Muncie, Ind. 

Alexander King, American Thread 
Co., Wool Exchange. 

Samuel Eiseman, Samuel Eiseman 
& Co., 71 Grand Street. 

Alvah Trowbridge, New York City- 


ns of 
Presi- 


stige 





ALTERNATIVE AND TRUST DEPOSITS, 


PAYMENT OF ALTERNATIVE AND TRUST DEPOSITS 


SYNOPSIS OF INTRODUCTION, 


A the owner of a sum of money, often deposits same in a savings or commercial bank, 
‘39 opening an account, or taking out a certificate of deposit, in form payable to “‘A in 
trust for B,” *‘A and B,” ‘A and B, either or survivor,” ‘*B,” ‘*B, subjectto A,” orin a variety 
of other forms of this nature. 

A’s MOTIVE or intention in so doing may be various Generally A likes to own and control 
his money while he lives, and he may put the deposit in this form to receive more interest, where, 
under the bank’s rules, he already has a deposit up to the interest-drawing limit in his own name; 
or to evade a tax law or otherwise conceal his true financial condition; or A may design that the 
deposit shall remain his, as long as he lives, and at his death shall go, by virtue’ of the terms in 
which it is payable, to B, thus attempting to make his bank account serve the purpose of a will, 
avoiding the formality of executing such an instrument, and the expenses of probate; or, more 
rarely, A may intend an out-and-out gift to, or creation of trust for, B, taking effect immediately, 
at once parting with individual ownership, and whatever control A afterwards exercises, if any, 
being subject to B’s rights, and in pursuance of any rights reserved to A, when giving B the 
title. 

4 BANKER’S DILEMMA in the payment of such deposits is often presented. Generally 
the bank is called upon for payment by B after A’s death, sometimes before. A’s estate often 
makes a rival demand. In many cases, the bank willinterplead A’s estate and B, withholding 
payment until the court determines which has title; but sometimes the bank, thinking it is author- 
ized by the terms of the deposit, will pay the money to B upon A’s death, and thereafter, in many 
cases, wiil learn to its cost, as the result of a lawsuit, that title remained in A’s estate, and that it 
will have to pay the money over again; in other cases, finding that the payment to B was rightful. 
In a few states, a statute protects the bank where a deposit has been made by “A in trust for 8.” 
by permitting, in any case falling within its provisions, payment toBin the event of A’s death, 
the ultimate right tothe money then being a matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES of law upon which the right to such deposits, and the question 
of who is entitled to their payment, must be determined —whether A has, or has not, made a gift 
to, or created a trust for, B—are briefly these: A gift is perfected by delivery; a trust is created 
by declaration. Neither can be made to take effect in the future; the delivery, or declaration, and 
passing of title from A must be immediate, if atall. A deposit bv A with the intent and instruc- 
tion that it shall be his as long as he lives, and when he dies, it shall be paid to B, remains A’s, 
and upon his death belongs to his estate, and notto B, In determining whether a gift has been 
made, or a trust created (1) A’s intent must be ascertained; then if A has sointended (2) has the 
intent been consummated by the delivery or declaration required by law?—intent alone, without 
consummation, amounting to nothing. The form of the depusit is one factor in determining this,but 
the chief and controlling factors in every case are all the facts and circumstances surrounding the 
transaction of deposit: in addition to the form of deposit, what A has said to the bank officials 
to B, to others; what he has done with the deposit book or certificate of deposit; A’s financial con- 
dition; any facts as to carrying accounts in other forms; the relations of A and B and of A and 
others; in short, all A’s acts, statements, and surrounding circumstances as throwing light upon 
the question of an intended and consummated gift or trust at the time of deposit, or the reverse. 

rhe courts in different states are not entirely uniform in their views as to what facts are suffi- 
cient to constitute a perfected gift or trust. For example, in New York, if a deposit is made ‘‘A in 
trust for B,” and the form of deposit is absolutely the only evidence in the case, it will be presumed 
that A intended to create a trust for B, at the time of deposit, and the form of deposit alone will be 
a sufficient declaration of trust; so that the intent will be consummated, and a presumptive trust 
created, entitling B who has claimed the deposit after A’s death, to payment, asagainst A’s estate. 
In Massachusetts, on the contrary, such mere form of deposit alone, without more, is insufficient 
to create a trust, and A’s estate has title. But, generally, other facts are present, and control the 
question of title. There is also alack of uniformity between different states as to what facts are 
sufficient to constitute a delivery; also as to the effect to be given to various other facts, or sets of 
fact, connected with the deposit transaction 

THE VARIED FACTS of each particular case affording the final test and light for guidance 
as to whether A has, or has not, madea gift or created a trust for B, entitling the latter to payment 
of a deposit carried in an alternative or trust form, our purpose here is a review, for the informa- 
tion of bankers, of the decided cases in the different states, upon this subject, bringing out partic- 
ularly the controlling facts in each case, upon which the title and right to payment of one or the 
other adverse claimant has been determined. For greater practical utility, the decisions in each 





16 


State are published separately. 


Their perusal by bankers will, in many instances, it is be 
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inculcate greater caution in the payment of such deposits according to the mere terms, or form, in 
which the same may be payable, and lead to greater respect being paid to ‘surrounding circum- 
stances” which may, in many instances, lead to the result that what is apparently or seemingly 
B’s, belongs, in truth, to the estate of A, who may have never done what, in law, was sufficient to 


divest himself of title. 


VIIl. 


The New Hampshire cases which 
are given below illustrate the course 
of decision in that state upon ques- 
tions of disputed title to deposits 
made by A in a_ savings bank, in 
the name of another, B, or ‘‘in trust 
for B.’’ These appear to be the 
only two forms of deposit which 
have come before the courts of New 
Hampshire. The first case which came 
up for adjudication was one where 
A made a deposit “for the benefit 
of B * * * to be paid to her 
when she arrives at the age of 21, 
not before; in case of her decease 
before that age, the same to be 
paid to A or heirs on demand.” 
The question came up, before B had 
arrived at the age of 21 and while 
she was yet alive, whether A was 
yet the owner of the deposit, so as 
to be subject to taxation therefor; 
and it was held that as there had,as 
yet, been no acceptance by B, which 
was necessary to perfect the gift, 
title still remained in A. 

The next case which arose was one 
where A had made a deposit in B’s 
name, telling B and others of the 
deposit, and that the money was for 
her, and where a by-law of the bank 
provided that deposits should only 
be withdrawn by the depositor, or 
some one authorized by the depos- 
itor, but where there was no actual 
delivery of the deposit book to B. In 
this case, a perfected title to the 
money in B was declared to exist, en- 
titling the latter to the deposit as 


NEW 


HAMPSHIRE, 


against A’s estate. The intent of A 
to give was clearly shown, and the 
deposit of the money in B’s name 
under the bank’s by-law, was held to 
constitute both a renunciation of title 
by A, and a sufficient delivery—i ec. to 
the bank, as trustee for B. The re- 
maining essential, acceptance by B, 

vas found from her acquiescence when 
told of the deposit. 

The third case which came before 
the New Hampshire courts was sim- 
ply one where A’s money was put in 
bank by B, in the latter’s name, with 
no intention that it should belong to 
B, unless A firstdied. Bhaving drawn 
out and appropriated the money dur- 
ing A’s life, was held liable to A 
therefor. 

In the next case, Adeposited money 
‘sin trust for B,’”’ but as A's intention 
in making the deposit was not to part 
with present title, but only that B 
should have what was left at A’s 
death, the deposit, upon the happen- 
ing of that event, was adjudged to 
belong to A’s estate, and not to B, as 
the transaction was simply an at- 
tempted testamentary disposition of 
property, not in accordance with the 
statute of wills. 

The next case was one where A 
made three deposits in the names of 
B, C and D, his threechildren. At his 
death, B testified that the father had 
told her the deposit was for her, and 
had delivered her the book, and she 
had accepted the gift. Upon this, the 
court found a valid gift had been made 
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to B. C and D, however, confessed 
their ignorance of the fact that such 
deposits had been made in their re- 
spective names, or of their father’s 
intentionin so making them, and the 
mere fact of his having put deposits 
in their names, he retaining possession 
of the books, and not informing them 
of his intention in so doing, was held 
insufficient to constitute a gift to 
them, or create a trust in their favor. 

In the last reported case, A deposit- 
ed money in bank in the name of B, his 
daughter, his intention being to make 
a gift of the principal to her, but that 
the income should belong to him as 
long as he lived, and to his wife, if 
she survived him. B was so told and 
assented. After A died, his widow 
claimed the principal, but the court 
held there had been a valid gift to 
B of the principal subject to the 
right of A and his wife, to theincome, 
during their respective lives. A’s in- 
tention to that effect was clear; the 
essential of delivery was complied 
with by the deposit or delivery of 
the money to the bank, which be- 
came a trustee to hold the principal, 
pay the income to A and wife dur- 
ing their lives, and thereafter pay 
the principal to B; and when B was 
informed of the transaction and as- 
sented, her acceptance consummated 
the gift to her under the terms stat- 
ed. In this case, the validity of the 
gift thus perfected was not affected 
by the fact that before A died he at- 
tempted to make a will, which failed 
because of a seal, in which he be- 
queathed the deposit to B. Having 
already parted with title, his subse- 
quent attempt to do so again, by 
will, was immaterial. 

The cases in detail follow: 


A FOR THE BENEFIT OF B. 
Perry’s Petition, 16 N. H. 44. 


A deposited money in a savings bank 
for the benefit of B, to be paid to 
B when she arrived at the age of 
21. Before B arrived at the age of 
21, A was taxed as owner of the 
deposit. 

Held: A remained owner of the 
deposit, as it had not been accept- 
ed by B and A was subject to tax- 
ation as owner. 


On July 1, 1834, Caleb Perry made 
a special deposit in the Cheshire Pro- 
vident Institution for Savings in the 
following terms: 


“July 1, 1834. I this day deposit 
in the Cheshire Provident Institution 
for Savings, $400, for the benefit of 
Caroline Perry, only child of the late 
Caleb Perry, late of Troy, N. H., the 
principal and interest to be paid to 
said Caroline when she arrives at the 
age of 21 years and not before. And 
in case of her decease before she arrives 
at that age, the same is to be paid to 
me or my heirs on demand. 

Caleb Perry.” 

On September 29, 1834, Caleb 
Perry made another deposit of $400 
in the same terms. 

On May 25, 1842, he called on the 
trustees at the bank and told them he 
had mistaken the amount of his pro- 
perty and wished to withdraw the 
interest which had accumulated on 
the sums deposited, amounting to 
$255.66, and it was then paid to 
him. 

On tendering to the selectmen of 
the town of Temple an invoice of his 
property liable to taxation on April 
1, 1843, Perry spoke of the above 
sums but denied his liability to pay 
tax therefor and omitted their amount 
from his invoice. The selectmen there- 
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upon assessed him for four times the 
amount of the deposits by way of 
doomage. Caroline Perry was then 
alive and had not reached the age of 
21. Perry petitioned thecourt foran 
abatement of such taxes. 

Held: Perry “resided in the state 
and was therefore liable to be taxed 
for the money deposited in the bank 
provided he was the owner of it. We 
are of the opinion that Perry was the 
owner, notwithstanding the deposit 
was to the use of Caroline Perry. We 
think that the deposit in the bank 
cannot be distinguished froma depos- 
itin the hands of an individual. It 
would be clear that if the money 
had been left in the hands of an indi- 
vidual, it would have remained the 
property of the depositor, at least 
until it had been accepted by the per- 
son for whose use or benefit the de- 
posit was made. There was no con- 
sideration for it. It was a mere 
gratuity and inchoate gift and the 
property did not pass from him who 
meditated the gift until it was ac- 
cepted by her for whom it was intend- 
ed. 

The court, however, holds, that al- 
though Perry was liable to be taxed 
as owner of the deposit, a case of 
doomage had not been made out as 
there had been no wilful omission to 
give a perfect invoice, and therefore 
three-fourths of the tax was abated. 


A DEPOSITING IN NAME OF B. 


Blasdel Adm’r v. Locke, 52 N. H. 
238. 


A deposited money in B’s name but 
retained the deposit book until her 
death. A told two persons the de- 
posit was for B, and during her 
last sickness, A told B of the de- 
posit, and that the deposit book in 
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her trunk wasfor her, B. A by law 
of the bank provided that deposits 
should only be withdrawn by the 
depositors, or by some one auth- 
crized by them. In a controversy 
between A's estate and B, y 

Held: There was a valid gift to 
B, perfected by delivery and ac. 
ceptance. The deposit in _ the 
name of B under the terms of the 
by-law, was a renunciation of title 
by A, and a delivery to the bank 
as trustee for B; and the gift was 
consummated by B’s acceptance 
when she was told of the deposit. 


Eliza Powers at various times de- 
posited in the Portsmouth Savings 
Bank money in the name of Sarah E, 
Locke, who was her niece. Eliza 
Powers told two different persons 
that she had made a deposit in the 
savings bank which she intended for 
Sarah E. Locke, and she showed the 
deposit book to one of them. She re- 
tained the deposit book in her posses- 
sion until her death. During her last 
sickness, Sarah E. Locke was for the 
first time informed of the deposit by 
Eliza, who then said to Sarah that 
there were three savings bank books 
in the trunk and that one was for her, 
Sarah. A by-law of the bank provid- 
ed that deposits should only be 
withdrawn by the depositors or per- 
sons authorized by them. After the 
death of Eliza, the deposit book came 
into the possession of her adminis- 
trator, John C. Blasdel, who brought 
suit against Sarah E. Locke and the 
Portsmouth Savings Bank asking 
that the bank be directed to pay 
over the money to him. Sarah E. 
Locke claimed the money by gift 
inter vivos. 

Held: It is argued on behalf of the 
administrator that the deposit by 
Eliza Powers under the circumstan- 
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ces shown raises a resulting trust in 
her own favor. But parol evidence 
is admissible to rebut the presumption 
of a resulting trust and we find from 
the case that it was the intention of 
Eliza Powers to make a valid gift of 
the fund in controversy to Sarah E. 
Locke. Such intention must control 
and the effect of it is to overcome any 
presumption of a resulting trust that 
might otherwise be raised. This 
finding of fact, therefore, seems to 
dispose of the argument and authori- 
ties as to a resulting trust. 

To constitute a valid gift inter 
vivos there must be a delivery and 
acceptance by the donee. Was there 
a sufficient delivery here? 

One of the bylaws of the bank 
under which Eliza Powers deposited 
this money provided that ‘deposits 
and dividends may be withdrawn by 
the depositor or by any person au- 


thorized by the depositor on giving a 
week’s notice thereof, on producing 
the original deposit book and giving 
a receipt therefor, in addition to the 
entry of such payment upon the said 


book.’’ We are clear that she must be 
held to have adopted this by-law as 
part of her act in placing the money 
in the hands of the bank. And herein 
the case differs from Perry’s Petition, 
16 N. H. 44. There, there was a spe- 
cial deposit wherein it was expressly 
provided that in case of death of the 
proposed donee or cestui que trust 
before arriving at the age of 21 
years, it was to be paid to the de- 
positor or his heirs on demand. 

The most favorable view for the 
administrator that can be taken is 
that the deposit amounted to a valid 
declaration of trust in favor of the 
donee; that it was a delivery to the 
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bank as trustee for her niece. Al- 
though one condition of the by-law 
is that the deposit shall only be 
withdrawn upon presenting the ori- 
ginal deposit book, still another is 
that it shall only be withdrawn by 
the depositor, or some person au- 
thorized by the depositor. Consider- 
ing then that Eliza Powers adopted 
the whole by-law as part of her act 
in making the deposit, there would 
seem to have been a clear and abso- 
lute renunciation of title by her in 
the fund, and an unequivocal trans- 
fer of possession upon the terms and 
conditions set forth in the by-law. 
She, in fact, chose this mode of mak- 
ing a complete and definite appropri- 
ation of the money. A stronger de- 
claration of trust could hardly be 
framed than that created by the man- 
ner of making the deposits - that is, 
in the name of her niece, without 
qualification or condition, supple- 
mented by the by-law of the bank 
which she adopted. We think, there- 
fore, that the delivery to the bank as 
trustee for her niece was a sufficient 
delivery, good at least until the trust 
was revoked, and that an acceptance 
by the donee before a revocation 
(admitting it to be revocable) would 
consummate the gift. 

This goes far enough to dispose of 
the case without inquiring whether 
the deposit was alone sufficient to 
pass the title absolutely to the donee, 
as has been held in such cases as How- 
ard v. Sav. Bank, 40 Vt. 597 and 
Millspaugh v. Putnam, 16 Abb. 380, 
for the case shows that the intestate 
informed the donee that there were 
three savings bank books in the 
trunk and that one of them was for 
her. If the donee then accepted her 
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bounty, we think it thereupon be- 
came a perfected gift. The fact of 
such acceptance does not appear affir- 
matively in the case; but considering 
that it was a benefit to the donee, 
burdened with no conditions, we 
think her acceptance must be inferred 
from what does appear; and accord- 
ing to the views expressed, the title 
to the money thereupon became abso- 
lute in the donee, Sarah E. Locke,and 
the bill is dismissed. 


DEPOSIT OF A’S MONEY IN B’S 
NAME. 


Giles v. Merritt, 59 N. H. 325. 


A gave B money of A todepositin B’s 
name, to be B’s only in the event 
A died before B. Afterwards B 
drew out and appropriated the 
money. In a suit by A against B, 

Held: Thedeposit was A’s money, 
B acquired no title thereto, and is 
liable to A therefor. 


On March 20, 1865, Mrs. Giles got 
her daughter Mrs. Merritt to deposit 
$50 for her in the Meredith Bridge 
Savings Bank and a like amount 
August 28,1867. At the time of the 
deposits Mrs. Giles was having trouble 
with her husband and it was arranged 
between mother and daughter that 
the deposit should be made in the 
daughter’s name on her book and 
they were so made; that the deposits 
were to be asecret between them, and 
that in case of the mother’s death,the 
daughter could have the money, but 
if the mother at any time wanted the 
money she was to have it. The hus- 
band died in 1873. 

On August 20, 1877, the daughter, 
without the mother’s knowledge or 
consent, withdrew the deposits from 
the bank and appropriated the money 
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then amounting to $196.71 to her 
own use. The mother had obtained 
the money deposited from sales of the 
products of the farm on which she 
and her husband resided, of which 
sales the husband had knowledge. 
The mother sued the daughter for the 
money. No demand was made for the 
money before the suit was brought. 

Held: The money delivered by 
the mother to the daughter to 
be deposited in bank was the 
mother’s money. It was received by 
the daughter and deposited by her 
in her own name as the money of the 
mother and the daughter acquired no 
title to it by the transaction. The 
appropriation of the money to her 
own use was a conversion and no de. 
mand was necessary. 


A IN TRUST FOR B. 


Bartlett Adm’r. v. Remington, 59 
N H. 364. 


A deposited money ‘“‘in trust for B,” 
not intending to part with title so 
long as she lived, but intending 
that whatever might be left at her 
death should go to B. 

Held: A retained title, and at her 
death, the money belonged to her 
estate, and not to B. The trans- 
action was not a present gift to B 
but an attempt to make a testa- 
mentary disposition of property, 
not in accordance with the statute 
of wills. 


Mary A. Remington deposited in a 
savings bank $500 in her own name 
“in trust for Sarah.’’ The by-laws of 
the bank which she signed provided 
that no money should be paid with- 
out a production of the deposit book 
and that any depositor might desig- 
nate, at time of making the deposit, 
the person for whose benefit it was 





I 


‘SS 
. 


ALTERNATIVE AND TRUST DEPOSITS. 21 


made, and the depositor and his legal 
representatives should be bound by 
such condition. It was proved by 
parol evidence that by “Sarah” the 
deceased meant SarahSturoc. The ref- 
eree found that the deceased did not 
intend to part with the titleor power 
of disposing of the property so long 
as she lived, but intended that what- 
ever might be left of it should, at her 
death, go to Sarah Sturoc. 

The administrator of Mary A. Rem- 
ington brought suit to determine who 
was entitled to the deposit. 

Held: Parol evidence was proper- 
ly received to identify the person 
called ‘‘Sarah.’’ The by-laws signed 
by the deceased, constituting a con- 
tract between her and the bank, to 
which Sarah Sturoc was neither 
party nor privy, it is proper to show 
the actual intention of the deceased. 
An executory trust without consid- 
eration is not enforceable. It is es- 
sential that the trust be executed and 
that the equitable title and beneficial 
interest be vested in the cestui que 
trust. A deposit in a savings bank 
in trust for another who is neither 
party nor privy to the transaction 
is an executory trust, if the depositor 
retains the title and the power of 
disposing of the property. 

In cases of this kind the questions 
are whether the depositor intended 
to establish a trust and make him- 
self a trustee, what is competent evi- 
dence of his intention, and what 
inference of fact is to be drawn from 
the evidence. In this case the depos- 


itor did not constitute herself a 
trustee. The nominal trust was a 
testamentary disposition of property 
not made according to the statute 
of wills, and the fund remains a part 
of the depositor’s estate. 


A DEPOSITING IN NAME OF B. 


Marcy Adm’r. v. Amazeen, 61 
N. H. 131. 


A deposited money and took out 
three deposit books in the names 
of B, C and D, his children. The 
deposit books were found among 
A’s effects at his death. B testi- 
fied that A, in his lifetime, gave 
her the book standing in her name 
and she accepted the gift. C and 
D never had possession or knew of 
the books in their names during 
A’s life, and were ignorant wheth- 
er their father intended the books 
should belong to them or not. 

Held: There was a valid gift to 
B, A’s actual delivery of the book 
to her with the intention of con- 
veying title, and her acceptance of 
it, making the transaction a gift 
inter vivos. 

But there was no gift to, or 
creation of trust for B and C, there 
being no delivery to, or accept- 
ance by them of, the books. The 
mere deposit in their names, A 
retaining the books, is insufficient 
to show an intention to give the 
money to B and C, nor does it 
create a binding trust in their 
favor. 


Joseph Amazeen deposited money 
in the Portsmouth Savings Bank and 
took out three books of deposit, one 
in the name of Mary E., one 
in the name of John E. and one in 
the name of Florence Amazeen, his 
children. Upon the death of Joseph 


Amazeen, the books were found 
among his effects and came into pos- 
session of his administrator who 
prayed the court for instructions. 
John E. and Florence Amazeen ad- 
mitted that they were ignorant 
whether their father intended the 
books in their names should belong 
to them or not. Mary stated that 
her father in his lifetime gave her the 
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deposit book standing in her name, 
and that she accepted the gift. There 
was no evidence tending to show 
that John E. and Florence ever had 
possession of the books in their names 
or knew of their existence until after 
their father’s death. One of the by- 
laws of the bank printed on the de- 
posit books was as follows: 


‘“‘Depositors are alone responsible 
for the safekeeping of their books and 
the proper withdrawal of their money. 
No withdrawals will be allowed 
without the book and the book is 
the order for the withdrawal.” 


Upon the testimony of Mary, re- 
ceived against the objection of the 
other defendants, it was found that 
the bank book in her name was deliv- 
ered to her by her father in his life- 
time as a gift and was accepted by 
her. 

In the bank ledger containing the 
accounts in the childrens’ names, and 
over their names, the following was 
written at the depositor’s request: 
‘‘Pay to the order of Capt. Joseph 
Amazeen.”’ 

Held: The facts necessary to estab- 
lish a valid gift to Mary have been 
found. The donor’s actual delivery 
of the book to her, with the inten- 
tion of conveying the title, and her 
acceptance of it, made the transac- 
tion a gift inter vivos. 

There was no delivery or accept- 
ance of the other bank books. The 
fact that the father made deposits 
in the names of his children, but re- 
tained possession of the books, with- 
out notice to them and without any 
declaration of his intention except 
that the deposits should be subject 
to his order, is not a sufficient basis 
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for finding that he intended them as 
gifts to his children. Retaining the 
title and having the right to dispose 
of the money as he saw fit, he did 
not make a gift of these two books, 

Nor did he on this evidence create 
a binding trust in favor of his chil. 
dren. If a trust at all, it was execu. 
tory and without consideration. No 
beneficial interest vested in the ces. 
tuis que trust. They had no knowl. 
edge of the arrangement and were 
not parties to it. It was a voluntary 
disposition of his own property. If 
notice to the cestuis que trust or 
donees was not an essential element 
of the supposed trust or gift, and if 
the retention of the pass books by the 
donor is not inconsistent with the 
completeness of the act, still there 
must be some evidence of the donor's 
intention to create a trust or to make 
a gift before either can be said to 
exist. But the fact that he attempted 
to make a gift and failed, raises no 
presumption that he intended to es- 
tablish a trust. The latter cannot 
be inferred from a radical imperfec. 
tion in the former. 

The question is whether the depos- 
itor’s intention to establish a trust 
in favor of his children is proved by 
competent evidence. As there is no 
express declaration of a trust, as the 
by-laws of the bank which became a 
part of his contract of deposit are 
consistent with the idea that he was 
placing his money there for himself, 
(Howard v. Savings Bank, 40 Vt. 
597), and as he retained the bank 
books without notice to the defend- 
ants or to any one of them, and 
caused an entry to be made on the 
bank ledger showing that the money 
was payable to his own order, his 
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intention to create a trust cannot 
be found. 


A DEPOSITING IN NAME OF B. 


Smith v. Ossipee Valley Ten Cents 
Sav. Bank, 64 N. H. 228. 


A deposited money in the name of 
B, his daughter, intending the de- 
posit as a gift to B of the prin- 
cipal, subject to his taking the in- 
come while he lived, and to his 
wife’s taking the income for her 
life, if she survived him. B was so 
informed and shown the deposit 
book, and assented, but the depos- 
it book was not delivered to her. 
Afterwards, A attempted to make 
a will, which failed for want of a 
seal, in which the deposit was be- 
queathed to B. After A’s death, his 
widow and administratrix sought 
to recover the principal from the 
bank. 

Held: A valid gift in presenti can 
be made of money, subject to the 
right of the donor to take the in- 
come, by a proper transfer to a 
trustee, and there was such a 
transfer in this case, namely to 
the bank, which took the money 
as trustee, to pay the income to 
A and wife or the survivor, and 
at the death of both, to pay the 
principal to B. When B was no- 
tified of the gift and accepted it, 
the title to the principal became 
perfected in her, subject to the 
right of A and wife to the in- 
come. Decreed that the bank pay 
the income to the widow for life, 
and at her death, the principal to 
B. 


In 1871 James Smith deposited 
$450 in the name of his daughter 
Huldah, and took a deposit book in 
her name. Otherdeposits were after- 
wards made to the same account and 
he withdrew some dividends, leaving 
the amount of the account at the time 
of his death in 1884, $1,133.65. He 


never made any statement or declar- 
ation to the bank, oral or written, 
in regard to the deposit or his inten- 
tion except that he directed it to be 
placed in the name of Huldah, as 
above. 

On one occasion before the marriage 
of Huldah, which occurred in 1874, 
he told her that he had made the de- 
posit and intended it for her; that 
she should take the income while he 
lived, and wanted his wife, if she 
survived him, to have the income 
while she lived. At the same time 
he showed her the deposit book and 
she took it and saw the entries and 
deposits in her name, and assented; 
but it was not delivered to her. 

Since the death of James, his widow, 
the administratrix, had the book and 
drew the dividends upon an order 
given to the bank by Huldah for 
that purpose, directing them to re- 
tain the money deposited for her by 
her father and to pay the interest, 
as it became due, to her mother. 

James Smith intended the deposit 
as a gift to Huldah, subject to his 
taking the income while he lived, and 
to his wife’s taking it for her life, if 
she survived him. He informed Hul- 
dah of the gift and she accepted it. 

In 1878 James Smith executed a 
document in the form of a_ will 
which failed for want of a seal. In 
that instrument he gave to his 
daughter, Huldah, $1,074.25 “which 
sum I have deposited in the Ossipee 
Valley Ten Cents Savings Bank in her 
name,’”’ that sum being in fact the 
amount of the deposit at the time 
the will was made. This document 
was offered as evidence that no gift 
of the deposit had been made to her. 

This action is by Rebecca Smith, 
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the widow and administratrix of 
James Smith, against the Savings 
bank to recover the deposit, in which 
the bank interpleads the daughter 
Huldah to determine to whom the 
bank shall pay the deposit. 

Held: If A places money for B ina 
bank, taking a deposit book of it in 
B’s name, and subsequently notifies 
him of the credit and that he intend- 
ed it as a gift, which B accepts, does 
this vest the title in him and divest A 
of all title and possession of it, if he 
retains the deposit book? 

In Blasdel v. Locke, 52 N. H. 338, 
a bill in equity by the administrator 
of the donor against the bank and 
the donee to recover the deposit, on 
similar facts, though less favorable 
to the defendant, it was held “that 
the deposit created a trust in the 
bank in favor of B and that upon in- 
formation of what had been done 
being conveyed by A toB, and accept- 
ance by B, her title to the money he- 
came absolute, although there was 
no delivery of the deposit book.’’ The 
failure to deliver the deposit book did 
not make the transaction an execu- 
tory, instead of an executed, trust 
and perfected gift. 

In the case at bar, the father of the 
defendant Huldah, deposited in the 
bank in her name, before her mar- 
riage, the money in controversy. He 
made no declaration to the bank 
other than to direct the deposit in 
his daughter’s name and receive the 
deposit book. He intended, however, 
the deposit as a gift to her, subject to 
his taking the income while he lived, 
and to his wife’s taking it for life if 
she survived him. He afterwards 
showed the deposit book to his 
daughter, she saw the entry, and he 
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informed her of the gift and she ae. 
cepted it, he retaining the book dur. 
ing his life to enable him to draw the 
income. We understand the case to 
find that the father intended, at the 
time of making the deposit, to make 
a present gift to his daughter, sub. 
ject to the taking of the income, un. 
less the evidence of the imperfectly ex- 
ecuted will was in law conclusive, 
The will was not conclusive evidence, 
even if competent, on the question, 
and the case stands on the finding 
of the court and all the evidence, in. 
cluding the will. 

The administratrix claims that the 
transaction was in the nature of a 
testamentary disposition of pro- 
perty, not in accordance with the 
statute of wills. Bartlett v. Reming. 
ton, 59 N. H. 365. There is, how- 
ever a marked distinction between 
this case and Bartlett v. Remington. 
In that case the deposit was made 
in the name of the person making it, 
for Sarah Sturoc, on the trust that 
the depositor was to hold the title 
and power to dispose of the proper- 
ty so long as she lived, and then 
what was left was to go to Sarah. 
This was held to be an executory 
trust, not an executed one. In this 
case the money was deposited in the 
name of a third party, the depositor 
intending to make a present gift of it, 
subject to the taking of the income. 

To establish a valid gift, a deliv- 
ery of the subject matter to the 
donee or to some person for him, s0 
as to divest the title and possession 
of the donor must be shown; and 
the inquiry is whether a valid gift 
in presenti can be made of money, 
subject to the right of the donor, to 
take the income. Such a gift, we 
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think, can be made by a proper trans- 
fer to a trustee; and the question is 
whether the facts of this case present 
such a transfer? 

If A deposits money in B’s name, 
without his knowledge, intending it 
as a gift, it is not perfected and the 
assent of both parties is necessary. 
But when B is notified of the gift 
and accepts it, his legal title. to the 
money is perfected, and if not paid 
on demand he may maintain his ac- 
tion at law to recover it. A could 
have no action for the money either 
at law or in equity, as all title and 
right of possession have passed from 
him. Again: If A deposits money in 
B’s name to his credit, intending it as 
a present gift, but to remain in bank 
during the lives of A and his wife 
and that of the survivor, subject to 
the income being taken by them, the 
bank takes the money on the trust to 
hold it for the term, pay the income 
to Aand wife, orthe survivor, during 
the term and at the close, pay the prin- 
cipalsum to B, and when B is notified 
ofthe gift, and accepts it, withits bur- 
dens and conditions, the title to the 
principal is perfected in him, subject 
to the equitable right of A and wife 
to take the income. A’s title and 
possession and all right to the title 
or to possession of the principal is 


HANDWRITING ANALYSIS. 

The Christmas number of the “Home Maga- 
zine” contains an interesting article by Mr. W.]. 
Kinsley, the handwriting expert, in which the 
writer expounds the science of handwriting an- 
alysis, and tells how handwriting experts can ab- 
solutely detect the most skilful forgeries and 
the reasons why no one can successfully dis- 
guise his handwriting. 
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as entirely divested at the moment 
of acceptance as if it were to be paid 
by the bank to B on demand. It is an 
executed, perfected gift as to A. He 
has delivered the money to the bank; 
his dominion and power to revoke are 
gone. The situation is not dissimilar 
to what it would have been had :e 
given the money, accompanied by an 
unqualified delivery to B, vesting the 
title and possession in him, on B’s 
undertaking to account to A for the 
income he might receive fromit during 
the term—the important difference 
being that the payment of the income 
to Smith and wife is secured and made 
through a trustee -practically, at 
least, the safer way. 

Just what itis necessary to do to 
pass the title to money through the in- 
tervention of a savings bank, the au- 
thorities do not agree in the different 
states, and even in thesamestate,and 
it would be a difficult task to recon- 
cile them. The doctrine of Blasdel v. 
Locke is not supported in all its posi- 
tions by all the authorities, hut we 
see no good reason for departing from 
it and think it supports the conclu- 
sions to which we have arrived. 

Decree that the bank pay the income 
of the deposit to Mrs. Smith during 
her life, and at her death, the princi- 
pal to the daughter, Huldah. 


A FAMILIAR CALENDAR, 

The 1901 edition of the Columbia Desk Cal- 
endar is being distributed by the American Bi- 
cycle Co., Columbia Sales Department, Hartford 
Conn. It will be sent to any address upon 
receipt of five 2-cent. stamps. This unique and 
useful compilation has been issued annually for 
the last sixteen years and it has come to be re- 
garded as an indispensable article in any busi- 
ness offices and homes. 
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LOSS BY CHECK DELIVERED TO IMPOSTOR, 


The following interesting discus- 
sion of what is the correct theory 
of law applicable to cases of this 
kind appears in the December num- 
ber of “Case and Comment.” Our 
Own views upon the subject have 
been heretofore published in the 
Journal: 

The question, Who shall bear the 
loss caused by payment of a check 
that the drawer has delivered to an 
impostor? is one of peculiar diffi- 
culty. The fundamental rule is 
that the bank must pay the money 
of a depositor only to him or to 
some one to whom he directs the 
bank to pay it. Therefore, when 
the drawer has made a check and 
delivered it to the true payee, or 
to his authorized agent, and the 
bank thereafter pays the check on 
a forged indorsement of the payee’s 
name, the liability of the bank to 
bear the loss is unquestionable, 
whether it has been guilty of any 
negligence or not. But there are 
confusion and difficulty in the cases 
in which the drawer has delivered 
the check, not to the payee named 
therein or to his lawful agent, but 
to some one who falsely imperson- 
ates such agent or payee, and 
thereafter succeeds in obtaining the 
money on a false indorsement. 

The grounds on which should be 
based the liability, whether of the 
bank or of the drawer, to sustain 
the loss, are not clearly settled. 
The cases which hold that the bank 
is protected in paying a check to 


such an impostor may put the de. 
cision on the grounds, first, that 
this effectuates the drawer’s intent; 
second, that the drawer has been 
guilty of negligence; third, that the 
payee is to be treated as a _ ficti- 
tious person; or fourth, that the 
drawer is estopped to deny that 
the person to whom he gave the 
check was the person he intended 
should have it. 

The theory that a bank which 
pays a check to an impostor to 
whom the drawer delivered it there. 
by effectuates the drawer’s intent, 
and is therefore protected because it 
does what it was directed to do, 
has been adopted by most courts. 
This, of course, applies only to cases 
in which the impostor claimed, and 
was actually believed by the drawer, 
to be the payee named, but not to 
cases in which the impostor claimed 
to be a mere agent of the payee, or 
to cases in which, while he claimed 
to be the payee, the drawer suspect- 
ed the imposture, but nevertheless 
took the chances of giving him the 
check. But there is a fallacy in the 
theory that the drawer intended to 
make the impostor the real payee. 
To say this is only partly true. 
When he makes a check payable in 
terms to one person, and delivers it 
to another whom he believes to be, 
but who is not, the payee named, 
his intent that the person into whose 
hands he puts the check shall be the 
payee is no clearer than his intent 
to make the check payable} to the 
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person whom he expressly names as 
the payee. It is just as true to say 
that his real intent is that the 
payee named shall be the actual 
payee, as to say that his intent is 
that the person to whom it is de- 
livered shall be the actual payee. 
The truth manifestly is that he in- 
tends both, because he believes that 
the payee named is identical with 
the person to whom he hands the 
check. The imposture makes it im- 
possible that both parts of his in- 
tent can be carried out. To say 
that either the payee named, or the 
person to whom the check is deliv- 
ered, is the payee actually intend- 
ed, is to misrepresent the fact. There- 
fore, a decision which protects the 
bank in paying a check delivered to 
an impostor on the ground that this 
effectuates the actual intent of the 
drawer is based upon a manifest 
fallacy. 

The theory that the drawer's neg: 
ligence justifies the bank in paying 
the check to an impostor on a false 
indorsement might also be adopted, 
but this theory, even if sound as ap- 
plied to cases in which the drawer 
was actually negligent, has no ap- 
plication to cases in which the im- 
posture was successful without any 
fault or negligence on the part of 
the drawer. After taking all the pre- 
cautions that any ordinarily prudent 
man would take, the drawer of a 
check may be fraudulently induced 
to give the check to an impostor. 
It is at least conceivable that the 
imposture may be skilful enough to 
deceive both the drawer and the bank 
without any negligence on the part 
of either. In that case the bank, 
if protected in paying the check, 
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must be protected on some other 
ground than that of the drawer’s 
negligence. If the drawer was in fact 
negligent, and the bank was not, 
this may be sufficient reason for 
throwing the loss on the drawer. 

The question of the bank’s negli- 
gence arises in some cases. But it 
can properly arise only as an inci- 
dent, and not as the main ground 
of liability, since the real basis of 
the bank’s liability for the loss is 
that it is a debtor of the deposit- 
or, and its payment of a check out 
of his deposit without any authority 
from him must be at its own loss, 
whether it was negligent or not. 
The failure of a bank to take any 
precautions for identifying a person 
to whom it pays a check is merely 
a risk that it takes on its own ac- 
count. If it pays the right person 
it is protected, no matter whether 
it took any precautions or not. If it 
pays the wrong person it will not be 
protected by any amount of care that 
it may have exercised. But, if the 
bank claims that the drawer’s neg- 
ligence has resulted in deceiving the 
bank, its own negligence in respect 
to the same transaction may be 
material. That is to say, if a lia- 
bility is based on negligence, con- 
tributory negligence becomes impor- 
tant. On such a theory the results 
of these cases would be exceedingly 
unsatisfactory. If both parties were 
negligent, the doctrine of contribu- 
tory negligence would defeat the 
plaintiff, whichever party might be the 
plaintiff, so that on the same state 
of facts the bank would have to 
bear the loss if it brought the suit 
but not if it happened to be the 
defendant. 
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The theory that an instrument 
payable to a fictitious person shall 
be deemed payable to bearer has 
been applied in at least one instance 
to a case of this class. But this is 
contrary to the general rule that 
such an instrument shall be regard- 
ed as payable to bearer only when 
the drawer knew that the payee 
was not aé_e real person. There- 
fore, this theory does not seem prop- 
erly applicable to a check given to 
an impostor. 

The most satisfactory theory on 
which to base the decisions which 
protect a bank in paying a_ check 
to an impostor who has procured 
it from the drawer is that of es- 
toppel. While it cannot truthfully 
be said that the bank carried out 
the intent of the drawer in making 
such payment, it can be said that 
the drawer, by putting the check 
into the hands of a person whom 
he thereby holds out as the payee 
named, is estopped, as against a 
bank which acts upon such repre- 
sentation, to deny that he intended 
to make such person the payee. 
Most of the cases which protect 
the bank put it on the ground that 
the bank has carried out the actual 


LAW JOURNAL, 


intent of the drawer. The fallacy of 
that position is unmistakable, but 
it may be said with much reason 
that the bank has carried out the 
drawer’s apparent intent, which he 
is estopped to deny. Some question 
might be raised as to the right of 
the bank to rely on the fact as an 
estoppel that the drawer delivered 
the check to the impostor, unless 
the bank knew that fact when it 
cashed the check. But a knowledge 
of the facts constituting an estop. 
pel which must be possessed by the 
party acting upon them, and de 
ceived by them, is sufficient if it 
extends to the facts which mislead, 
without extending also to each link 
in the chain of causes which pro- 
duced those facts. It is certainly not 
true that a man who has created a 
deceptive appearance can avoid an 
estoppel in favor of a person who 
has been deceived by such appearance 
merely because the deceiver had con- 
cealed his part in the deception, until 


after the other party had been vic. 
timized. To trace the responsibility 
for the false appearance to the party 
estopped is a matter of proof, but 
this may be done after the false ap- 
pearance has been innocently acted 
upon. 


BANKING LEGISLATION IN 1900, 


During the year 1900, Maryland 
created a special commission of seven 
members to revise the laws relating 
to state banks, fidelity and trust 
companies, and building and loan 
associations. In Virginia, the law 
of 1894 providing for state banks 
of circulation has been revised. This 
law provides that the state treasur- 


er shall furnish notes of $5 and up- 
wards, that the circulation shall not 
exceed the capital stock and that a 
reserve shall be kept in gold, silver or 
United States notes equal to 25 per 
cent. of the circulation. In Louisiana, 
homestead and building and loan as- 
sociations have heen required to re- 
port semi annually to the stateexam- 
iner of banks. 





BY EDWARD AND ALFRED F. WHITE. 


EARLY one hundred years 
have elapsed since this ster- 
ling old institution of finan- 

=— cial exchange opened its 
doors to the public for business. In 
that extraordinary history-making 
century, it has contributed its share to 
the general progress of the state and 
the nation, and, what is still more to 
its credit, it has withstood the adver- 
sities of wars and financial panics 
which have riven the country from 
time to time, and is to-day one of 
the best existing evidences of imper- 
ishable integrity in our commercial 
life. 

The Union Bank was organized in 
Baltimore, April 16,1804. The same 
day a Board of Directors was elect- 
ed at a meeting held in the Fountain 
Inn, which lasted from 8 o’clock a.m. 
till 6 o'clock p.m. The following gen- 
tlemen, several of whom, with their 
descendants, have since figured prom- 
inently in Maryland history, were 
elected directors: James A. Buchanan, 
Solomon Etting, David Winchester, 
Andrew Ellicott, Jr., Luke Tiernan, 


Charles Ridgeley, Solomon Birkhead, 
John Rollins, Thomas McElderry, 
Walter Dorsey, Henry Payson, Heze- 
kiah Claggett, Isaac Tyson, Ebenezer 
Finley, Stewart Brown, Henry Schroe- 
der. On April 17 the Board chose 
William Winchester as President and 
Ralph Higginbottom as Cashier. 

Articles of incorporation were is- 
sued in November following, and the 
bank began business January 12, 
1805, with an authorized capital of 
$3,000,000. In 1821 the capital was 
reduced to $2,250,000. Subsequent- 
ly, it was reduced to $900,000, its 
present capitalization. The bank’s 
original charter was twice extended 
—once in 1834 and again in 1853. 
In 1865, it was organized as a na- 
tional bank and has since been known 
as the National Union Bank of Mary- 
land. 

During the period of expansion from 
1814 to 1820, nine out of the twenty- 
one Maryland banks failed, repre- 
senting a capital of $1,821,000, or 
more than 22 per cent. of the entire 
active capital. The total loss in 
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Maryland by failures and reduction 
of capital was $3,000,000, or one- 
third of the paid-up banking capital. 
This period of trial and discipline 
was not without its salutary effects. 
It removed the whole mass of weak- 
ly organized banks, which had been 
only"a disturbing element, and made 
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of 1857 without the loss of a dollar 
to its stockholders or depositors, and 
it continued the same straightfor- 
ward course during the most trying 
period of all, from 1861 to 1865 
The great panics of 1873 and 1893 
came and spent their fury without 
causing hardly a perceptible tremor 


WILLIAM WINCHESTER, 
First President Union Bank. 
(From an Old Portrait) 


the banks which had been able to 
stand the strain all the more stable 
and solid. The Union Bank came 
out of the trouble as creditably as 
the others which survived it, and its 
career from that time on was marked 
by the wisdom of its past experi- 
ence. It passed through the panic 


to the bank’s integrity, and left it to 
round out a century’s existence with 
credit to its management and honor 
to the city with whose interests it 
has been so closely identified. 

The first location of the bank was 
on the south side of Baltimore street, 
between Charles and Light streets. 





NATIONAL UNION BANK OF MARYLAND. 
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NATIONAL UNION BANK BUILDING. 
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In 1807 it was moved to the south- 
east corner of Charles and Fayette 
Streets. The building was sixty feet 
square and two stories in height and 
was reached by a short flight of 
steps leading to a portico ornament- 
ed with four Ionic columns. At a 
later period an iron railing was 
placed in front of the building with 
a watchman’s box on the north cor- 
ner. In 1868 the bank removed to 
Baltimore Street whence in 1869 it 
removed to its building on Fayette 
Street east of Charles. Here in 1899 
and 1900 it erected the massive yet 
handsome structure which is its 


present home, and which lends a dis- 
tinctive charm to that locality. The 
building, which is one of the finest 
of its kind in the United States, cov- 
ers an area of 51x113 feet, and rises 
tothe height of an ordinary five-story 
building, although the banking room 


is open to the roof, in which is 
placed a large skylight of ornament- 
al glassin panels. Indiana limestone 
is used in the structure and the ar- 
chitectural treatment is of a charac- 
ter that suggests to the casual passer 
that it is unquestionably a bank. 
The ornamentations are appropriate 
and tasteful and there is a large en- 
tablature over the entrance. The in- 
terior walls for a height of twenty 
feet are of beautiful Italian marble 
in wainscoting effect, over which are 
large ornamental panels. The coun- 
ter front and half way around on 
either side is of marble, surmounted 
by handsome bronze grille work. 
The President’s and Directors’ rooms 
are at the rear and are finished in En- 
glish quartered oak with furniture to 
match. They are both spacious and 
well lighted. The main banking room 
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is one of the best appointed and most 
thoroughly equipped banking offices 
in America, andthe huge vault is as 
impregnable as money and skill can 
make it. On a floor over the 
President’s and Directors’ rooms, 
are the commodious quarters of the 
Baltimore Clearing House, which has 
made this bank its depository since 
its organization in 1858. 

From its very inception, the bank 
has taken a place in the financial 
and commercial world which has 
made its name a synonym for 
strength and solidity throughout the 
whole of the nineteenth century, and 
caused it to be regarded as one of the 
stalwart institutions of the South. 
During its existence five wars have 
been engaged in on land and sea, 
and half a dozen great financial pan- 
ics have left their blighting influence 
upon the country, but it has withstood 
them all with hardly a tremor. Itis 
to such institutions of stability and 
character that Baltimore owes its 
exalted position in the monetary 
world, and to them all credit and 
honor are due. 

The National Union Bank is dom- 
inated by one of the strongest busi- 
ness and financial elements in the 
South. Few banks are as heavily 
backed or as firmly intrenched be- 
hind capital and business interests as 
itis, and few have enjoyed a more 
steady and substantial growth. In 
1898 its deposits were $1,280,000, 
and in the two years ending Decem- 
ber 1, 1900, they increased to a total 
of $3,200,000. Its surplus and pro- 
fits have materially increased in the 
same period, and are now $268,000, 
while its loans and discounts aggre- 
gate $2,750,000. 





NATIONAL UNION BANK OF MARYLAND. 


In January, 1897, Mr. William Win- 
chester, the present President, was 
made a Director, and in 1898 he was 
elected President. He is a great- 
grandson of William Winchester, the 
first president, and has had the train- 
ing of a lifetime in banking and 
finance. He is a native Baltimorean 
and is fifty-two years of age. He 


MAIN 


entered the Union Bank as a boy, 


and after a creditable service en- 


gaged in the banking and brokerage 
business on his own account. His 
entire career having been marked by 
Success, he attracted the attention of 
the Directors of the National Union 
Bank when they began casting about 
for a successor to President Taylor, 
who had filled the office for thirty- 
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seven years. He was elected to the 
position in April, 1898, just thirty- 
one years after he had left the ser- 
vice of the bank as a boy. Soom 
after assuming the duties of the of- 
fice he began making plans for a new 
building and otherwise infusing new 
life in the institution, and it has ac- 
cordingly taken a place among the 
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progressive banks of the South, with 
facilities unsurpassed for the’ accom- 
modation of all classes of custom- 
ers. 

Mr. Robert A Diggs, the Cashier, 
was born in Virginia in 1862, and 
came to Baltimore in 1870, He was 
educated in the public schools of the 
city, and when quite young entered 
the banking house of Johnston Bros. 
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& Co., and remained in its employ 
until the firm retired from business 
in 1885, when he began work in the 
National Union Bank as general as- 
sistant. Later he was promoted to 
individual bookkeeper, then _ re- 
ceiving teller and afterward pay- 
ing teller, and in 1899 he was 
elected cashier. His painstaking 


ie 
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William Winchester, President. 

Isaac H. Dixon, Vice-President. 

Robert A. Diggs, Cashier. 

H. Murray Tinges, Asst. Cashier. 

The bank’s Board of Directors is 
composed of some of Baltimore's 
leading capitalists, merchants and 
manufacturers, whose names give it 
a national prominence in the world 


PRESIDENT’S OFFICE. 


methods speak for themselves in the 
general efhciency of the bank’s af- 
fairs, and plainly indicate that he 
has risen to his present position 
strictly on his own merits. In addi- 
_ tion to his duties as Cashier, he also 
fills the office of Manager of the Bal- 
timore Clearing House. 

The complete roster of the execu- 
tive staff is as follows: 


of commerce and finance. Following 
is the list: 

Isaac. H Dixon, Vice-President, of 
Smith, Dixon & Co., Wholesale 
Paper Dealers. 

H. Crawford Black, Vice-President 
of Fidelity and Deposit Co, and 
President of the Black, Sheridan 
& Wilson Co., Wholesale Coal 


Dealers. 





NATIONAL UNION BANK OF MARYLAND. 


Andrew D. Jones, of the firm of 
Woodward, Baldwin & Co, Dry 
Goods Commission Merchants. 

Tunstall Smith, of the firm of 
Carey, Bayne & Smith, Dry Goods 
Commission Merchants. 

Robert K. Waring, President Cen- 
tral Savings Bank, Director Bal- 
timore Trust and Guarantee Co. 
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dents and directors from 1815 to 
1875: 

1815—Henry Payson, 
Andrew Ellicott, Solomon Etting, 
Peter Hoffman, Thos. S. Jenkins, 
Isaac Tyson, Luke Tiernan, David 
Winchester, George Williams, Charles 
Worthington, John Frick, James 
Armstrong, Jno. Beale Howard, 


president ; 


Directors’ Room. 


Wm.A.Marburg, Capitalist and Vice- 
President Continental Trust Co. 

R. Brent Keyser, Vice-President 
Baltimore Copper Smelting and 
Rolling Co. 

Chas. Goldsborough, of the Wilson 

Distilling Co. 

Daniel E. Conklin, Capitalist. 

Wm. Winchester, President. 

Following is a roster of the presi- 


James B. Robbins, Stephen Lowry, 
Joshua Stephenson, Thos. Williams, 
directors. 

1825—Thomas Ellicott, president; 
Solomon Etting, Henry Payson, 
Luke Tiernan, Isaac Tyson, James 
Campbell, Thomas C. Jenkins, Chas. 
Worthington, David Winchester, Jno. 
Partridge, Peter Hoffmann, Roger 
B. Taney, Ezekiel F. Chambers, 
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Robert Goldsborough, Jno. Norris, 
J. S. Webster, Cornelius Howard, 
directors. 

1835 - Hugh W. Evans, president; 
Luke Tiernan, Jas. Campbell, An 
drew Aldridge, Charles Howard, 
Robert Voss, Jno. M. Gordon, David 
M. Perine, John Q. Hewlett, Wm. F. 
Murdoch, Solomon Etting, William 
Tiffany, John H. Orndorf, Ezekiel 
F. Chambers, Charles W. Dorsey, 
Thomas Hillen, John Beale Howard, 
directors. 

1845—John M. Gordon, president; 
Solomon Etting, John Q. Hewlett, 
Columbus O’Donnell, Nicholas M. 
Bosley, William Hughlett, Robert 
Riddle, Andrew Aldridge, Charles D. 
Slingluff, Charles R. Pearce, James 
Alfred Pearce, William Sappington, 
Lemuel Parnell, Wm. F. Murdoch, 
Osmond C. Tiffany, John D. Early, 
Edward Griffith, directors. 
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1855—John M. Gordon, president; 
Andrew Aldridge, Wm. F. Murdoch, 
John Q. Hewlett, Charles D. Sling- 
luff, Chas. R. Pearce, Columbus 
O’Donnell, John D. Early, George N, 
Eaton, Lawrence Thomsen, Benj. F. 
Newcomer, Jas. Alfred Pearce, Edw. 
Griffith, Wm. F. Munnikhuysen, Otto 
Scott, Peregrine Groome, Jas. B. 
Rowland, directors. 


1861-W. W. Taylor, president; 
Andrew Aldridge, John Hurst, Wm. 
W. Spence, John C. Bridges, Allen A. 
Chapman, William Woodward, C. 
Olliver O’Donnell, Geo. W. Howard, 
Benj. F. Newcomer, directors. 


I875—W. W. Taylor, president; 
Wm. Woodward, Lewis N. Hopkins, 
John Stillman, William, A. Williar, 
Charles W. Lord, A. Fuller Crane, 
Gerard H. Reese, Samuel H. Adams, 
Thos. H. Garrett, directors. 
















LEGAL DECISIONS. 


BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


se] and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 


Further information regarding any case published herein, will be furnished on application. 


CASHIER’S AUTHORITY. 


Certification of Individual Check—Draft by Cashier Payable to Himself 
Individually. 





Gale v. Chase National Bank, U. S. Circuit Court of Appeals, 2d Cir. 1900. 


The cashier of a national bank in Elmira 
individually owed a New York bank $15,- 
ooo. Upon request for payment, the 
cashier embezzled $8,000 from the Elmira 
bank and made a $7,000 draft of the El- 
mira bank upon a Philadelphia bank pay- 
able to himself individually. With money 
and draft he came to New York and ten- 
dered the same to the New York bank 
which, objecting to receiving payment in 
this form, had the cashier deposit the 
cash and Philadelphia draft with it to the 
credit of the Elmira bank and draw and 
deliver his own personal check to it on 
the Elmira bank for the amount payable 
at the New’ York bank. The Elmira 
cashier signed the check individually and 
then certified it as cashier in the office of 
the New York bank; and the New York 
bank paid itself the check out of the $15,- 
ooo thus deposited. 

In an action by the receiver of the El- 
mira bank against the New York bank to 
recover the $15,000, it is held: 

1. The certification of the cashier's in- 
dividual check for $15,000 by himself as 
cashier, was invalid, being in violation of 
the national bank act and without any 
real or apparent authority on the part of 
the cashier. 

2. But viewing the transaction, although 
in form a payment by certified check, as 
actually a payment of the debt bythe $8,- 


coo in cash and the $7,000 Philadelphia 
draft— 


a. As to the $8,o00 stolen money. If 
the New York bank received it in 


al Bank of New York. 


due course of business, in good 
faith and for the payment of a valid 
debt, it is not subject to the risk of 
repayment to the Elmira bank from 
which it was illegally obtained. 

b As to the $7,000 Elmira draft. If 
the Elmira cashier had express au- 
thority to issue cashier's drafts to 
his own order upon the same terns 
upon which he could issue them to 
other individuals, the New York 
bank creditor, receiving such a 
draft, although issued fraudulently, 
would be justified in retaining the 
proceeds. But in this case the El- 
mira cashier had no express author- 
ity, and the evidence is insufficient 
to establish that he had implied 
authority to issue drafts to his own 
order; hence the receiver of the 
Elmira bank is entitled to recover 
the $7,000 and interest from the 
New York bank. 


In error tothe Circuit Court of the 


United States for the Southern District 
of New York.- 


Action by Gale, receiver of the Elmira 
National Bank, against the Chase Nation- 


Judgment for de- 
fendant. Reversed. 
Before Wallace, Lacombe and Shipman, 


Circuit Judges. 


SHIPMAN, Circuit Judge. Gale, as re- 


ceiver of the Elmira National Bank,which 
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became insolvent in May, 1893, brought 
in the circuit court for the Southern dis- 
trict of New York, an action at law against 
the Chase National Bank of New York 
a national banking association established 
in the City of New York, upon the cause 
hereinafter stated, which action resulted 
in a verdict of the jury for the defendant. 
This writ of error was brought by the 
plaintiff below to review the judgment 
which was entered npon the verdict. The 
transaction between the Elmira bank and 
the defendant was, as stated in the charge 
of the presiding judge, as follows: 


“Mr. J. J. Bush was the cashier of the 
Elmira National Bank. He had borrowed 
money from the Chase National Bank,and 
given his note for $25,000 payable at the 
Chase National Bank, and secured by the 
stock of the Elmira National Bank. This 
note had been reduced by payments to 
$15,000. On the 4th day of May, 1893, the 
officers of the Chase Nat’l Bank telephoned 
to Bush that his collateral was unsatis- 
factory and asked him to come down and 
settle the matter up. Mr. Bush came in 
response to this telephone message on the 
morning of May 5, 1893, bringing with 
him $8,ooo in money and a draft of the 
Elmira bank on the Quaker City Bank of 
Philadelphia for $7,000, which was origin- 
ally made either to the order of Bush in- 
dividually or as cashier. * * * Bush 
said that with this money and draft he 
wished to take up his $15,000 note. Mr. 
Porter, the vice-president of the bank, ob- 
jected to the $7,000 draft on Philadel- 
phia, as there was some considerable delay 
with collections from Philadelphia, some- 
thing of a panic inthe money market, and 
some uncertainty about collections from 
Philadelphia banks. He said thatas they 
wanted to use funds, and Philadelphia 
funds were not available to pay this loan, 
which was payable at the Chase National 
Bank, and therefore payable in New York 
funds, a different arrangement should be 
made. Mr. Porter asked Mr. Bush if he 
had a personal account with the Elmira 
National Bank, and he said he had. Por- 
ter then suggested to him that he (Bush) 
should put the money to the credit of the 
Elmira Nat’l Bank, and the $7,000 draft in 
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its collection account, and makea person- 
al draft of $15,012.50, the amount the 
note and interest, on the Elmira Nation. 
al Bank, payable at the Chase National 
Bank, so that it would be in New York 
funds. Mr. Voorhees, one of the clerks 
in the Chase National Bank, then brought 
the form which is ordinarily used in mak- 
ing such a draft; and Mr. Porter made it 
out, and Bush signed it individually as 
maker, and certified and accepted it as 
cashier, and left the $7,000 draft and the 
money.” 


Whether the $7,000 draft was originally 
made to the order of Bush as cashier was 
a matter in dispute. Bush testified that 
it was so drawn. Porter testified chat, 
when Bush indorsed the draft as cashier, 
he called Bush’s attention to the fact that 
it was made payable to him individually, 
whereupon he added ‘‘cashier” to his 
name as payee. The plaintiff is of the 
opinion that the question, whether or not 
actually decided by the jury, must be re- 
garded as settled by the verdict in favor 
of the defendant’s version of the trans- 
action. The check for $15,012.50 was 
immediately charged to the Elmira bank, 
and the currency was credited to it. The 
$7,000 Quaker City draft was nominally 
taken for collection and was collected and 
credited to the Elmira Bank on May 8th. 
The note and collateral were left with the 
defendant No notice of the transaction 
was given by Porter to the Elmira bank, 
but the charge of $15,012.50 appeared on 
the defendant's account rendered June 6, 
1893, to the receiver, who brought the 
suit to recover that amount. ‘The $8,000 
in currency was embezzled by Bush from 
the Elmira Bank, and the use of the $7,- 
coo draft was also an embezzlement. His 
account with the bank on May 4th was 
overdrawn. 

If the transaction rested entirely on the 
fact that Porter received this certified check 
for $15,012.50 in payment and discharge 
of Bush's individual debt, there would be 
no doubt as to the illegal character of the 
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transaction, and of its invalidity as against 
the Elmira bank. Porter took in payment 
of Bush's debt his individual check upon the 
Elmira bank, payable at the Chase bank, 
which was certified by Bush as cashier; 
the certification being in violation of sec- 
tion 5208 of the Revised Statutes. The 
trial judge charged that there was no evi- 
dence tending to show that Bush had any 
real or apparent authority for the certifi- 
cation, or to make the check payable at 
the office of the defendant. The certifi- 
cation was invalid because it was the cer- 
tification of the cashier’s individual check 
given and received for his individual ben- 
efit, with no authority either to certify it, 
or to make it payable elsewhere than at 
the office of the Elmira bank. The valid- 
ity of the certification by the president or 
cashier of a bank of his individual check 
was examined by Chief Justice Selden in 
Claflin v. Bank, 25 N.Y. 293—a well-known 
case, in which it was held that the accept- 
ance or the certification of the president’s 
individual check by the president was 
void, irrespective of the question whether 
he had funds in the bank to meet it; for 
he could not act in regard to the same 
check in two capacities—both as drawer 
and as agent to bind the bank to its pay- 
ment. While this is true, yet if Bush had 
at the time when this unauthorized and 
therefore void certification was made, de- 
the 

own 


with defendant an 


amount of his 


posited equal 
funds to meet the 
check, the Elmira bank, having lost no- 
thing by the transaction, could not recov- 
er the amount of the deposit from the de- 
fendant. Bush would have 


deposited $15,012.50 of his own funds to 


In that case 


the credit of the Elmira Bank, and have 


drawn the same amount to pay his note to 
the Chase 


which, 
would have been irregular, would 
not have injured the Elmira bank. The 
real defense is not that the certified check 
created a liability against the Elmira bank 


bank,—a _ transaction 
while it 
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or that either the money or the $7,000 
draft was the property of Bush, but that 
the transaction was, though in form a pay- 
ment by certified check, actually a pay- 
ment of the face of the note with the cur- 
rency and the Quaker City draft, and that 
the money could not be recovered, al- 
though stolen by Bush from the Elmira 
bank, because received by the defendant 
in good faith, and that the amount of the 
draft could not be recovered, because 
Bush had implied authority to use cash- 
ier’s drafts to his own order in payment 
of his individual debts. The money was, 
without question, taken by Bush from the 
vault of the Elmira bank without authority, 
and was its property; but if received by 
defendant in due course of business, in 
good faith, and for the payment of a 
valid debt, the defendant is not subjected 
to the risk of repayment to the person 
from whom it was illegally obtained. 
Stephens v. Board, 79 N. Y. 187; Holly v. 
Society, 34 C. C. A., 649. 

The remaining question in the case was 
in regard to the authority of Bush to draw 
a cashier’s check for $7,000 upon the 
Quaker City Bank to his own order in 
payment of his own individual debt, and 
thus embezzle the funds of the Elmira 
bank. The question turned, not uponan 
express authority on the part of Bush, but 
upon an implied authority, which was to 
be inferred from the alleged acquiescence 
of the Elmira bank in his prior assump- 
tion of authority. That, in the absence 
of any authority ina cashier to draw cash- 
ier’s drafts to his own order in payment of 
his individual debts, the person who re.- 
ceives such a draft in payment of the 
cashier’s individual debt takes the risk of 
the draft to the 
Bank of New York 
Nat, Banking Ass’n v. American Dock & 
T.Co., 143 N. Y. 559; Hanover National 
Bank v. Same, 148 N. Y. 612; Corn Exch. 
Bank v. Same, 


being obliged to repay 
bank, was not denied. 


149 N. Y. 174; Anderson 
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v. Kissam (C. C.) 35 Fed.699; Lamson v. 
Beard, 36 C.C. A. 56. The cases proceed 
upon the line of reasoning in the Claflin 
case, supra, and, therefore, if a cashier has 
no authority to issue a cashier’s draft to 
his own order, in payment of 
debt, the creditor who receives such a 
draft in payment “takes the risk” of the 
cashier’s lack of authority, although he 
may have had individual funds upon de- 
posit. 


his own 


If the cashier had express author- 
ity to issue cashier’s drafts to hisown order 
upon the same terms upon which he 
could issue them to an individual (thatis, 
upon payment therefor), two New York 
cases hold that the creditor is justified in 
receiving such a draft, although it was is- 
Nat. Bank v. 
State, 141 N. Y. 379; Hanover Nat: Bank 
Case, supra. 


sued fraudulently. Goshen 


The trial judge charged in 
accordance with these general proposi- 
tions and said: 


“But this general authority as such 
general agent of the bank to draw drafts 
or checks on the bank in the conduct of 
its business does not, by itself, permit him 
to draw such drafts or checks in payment 
of his personal debts, or to raise money 
for the transaction of his personal bust- 
ness. Where, therefore, as inthis case, 
he draws a draft or check on the bank, 
payable to his own order, and for his in- 
dividual debt, the party acting thereon 
takes the risk that the agent or the cashier 
may act without authority todo so. But 
if it appears that the agent had repeated- 
ly done such acts on previous occasions, 
and that such acts had been ratified, and 
not repudiated, by the officers of the cor- 
poration, then, providing such acts have 
been done for a period sufficiently long to 
establish a settled course of business, it 
may be inferred, from the general manner 
in which they have been done, that such 
acts were known, or ought to have been 
known, by the directors, and that the 
cashier had authority to do such acts. If 
that be shown, the bank is liable. The 
authority to make such personal use of 
the funds of the bank may be shown 
therefore, by the long-continued doing 
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of such acts under such circumstan 
warrant the inference that the acts 
known and authorized by the said 
that is, the authority of the cashie 
be inferred from the power he was 
tomed to exercise without the diss 
the bank, and with its acquiescence 


He further charged: 


“If you find that Bush had no 
authority to use the funds of the b 
this way, then your verdict as to tl 
ooo and interest should be for the 
tiff.” 


The charge upon this point was in ac- 


cordance with the views of the supreme 
court as expressed in Martin v. Webb, 110 
that the au- 


thority of the cashier ‘‘may be inferred 


U. S. 7, 1n which it is said 


from the general manner in which, for a 
period sufficiently long to establish a set. 
tled course of business, he has been al- 


lowed, without interference, to conduct 


the affairs of the bank. It may be im- 
plied from the conduct or acquiescence of 
the corporation, as represented by the 
board of directors. When, during a series 
of years, or in numerous business trans- 
actions, he has been permitted, without 
objection, and in his official capacity, to 
pursue a particular course of conduct, it 
may be presumed, as between the bank 
and those who in good faith deal with it, 
upon the basis of his authority to repre- 
sent the corporation, that he has acted in 
conformity with instructions received 
from those who have the right to control 
its operations.”” The authority is to be 
implied from the acquiescence of the dl- 
rectors in permitting the officer during a 
series of years or in numerous business 
transactions, to pursue a particular course 
of conduct; and their acquiescence is de- 
actual knowledge, or 
from what should have been their knowl- 
edge, of the conduct or course of business 
of the officer. A 


In a case of this sort, in 
which a cashier’s use of the bank’s funds, 


rived from their 
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and assumption of authority to use the 


bank’s name for his individual benefit,was 
so much out of the line of the ordinary 
ct of a cashier, that it would seem 


ts unusual boldness would have pre- 


cona 
that 
vented him from making the attempt, we 


are of opinion that clear proof should be 


required to satisfy a jury that the direct- 
ors had, by their long or frequent ac- 
quiescence or laches, permitted him to 
exercise authority which directly leads to 
embezzlement. A defendant cannot be 
permitted to shield itself under the im- 
plied authority of a cashier to embezzle 
the funds of the bank, without clear and 
satisfactory proof that such implied au- 
thority existed. 

he question upon this part of the case 
is whether there was adequate evidence 
upon which the fact of implied authority 
could be affirmatively found; for, unless 
it could be affirmatively found, the draft 
was upon its face no protection to the de- 
fendant. The form of procedure by which 
it was received, nominally for collection, 
for the Elmira bank, and really, when 
collected, in part payment of Bush’s note, 
Was no protection, It was proved that in 
1892 Bush, as cashier, drew three checks, 
amounting to $1,000 in all, upon the Na- 
tional Bank of North America, in favor of 
himself, individually. It does not appear 


whether on these occasions his account 


with the Elmira bank was overdrawn. In 
1893 he, as cashier, drew drafts upon the 


defendant as follows: One for $77.50, to 


his own order in payment of interest upon 


his note of $25,000; one for $500 to the or- 
der of a life insurance company; one to or- 
der of the defendant for $77.50, for inter- 
est; one for $300 in favor of Central Trust 
Co.; and one for $75 to theorder of the de- 
fendant, for interest. 
compat 


The life insurance 
1y and the Central Trust Company 
were creditors of Bush. In 1893 he drew 
ers draft for $600 upon the Hide 


of M. L. 


a Cas 


& Leather Bank to the order 
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Grieder, an individual creditor. In 1893 
he drew a check upon his personal account 
in the Elmira bank for $250 to pay for 
draftsupon some other bank, but by whom 
the drafts were signed does not appear; 
and in 1893 he drew a check upon his per- 
sonal account in the Elmira bank for $90 
to pay for a draft upon the Hide & Leath- 
er Bank. Who signed the draft does not 
appear. ‘The assistant cashier was in the 
habit of signing drafts upon correspondent 
banks. In March, ’93, he drew two cash- 
ier’s drafts upon the defendant for $228.50 
to the order of H. K. Bush Brown, his 
brother, as a loan to him, and a cashier’s 
draft upon the defendant to the order of 
one Jenkins for $257.50, also as a loan to 
his brother. He paid for these drafts by 
his personal check upon an overdrawn ac- 
count; andin May, 1893, he drew a cash- 
ier’s draft upon the Quaker City Bank for 
$r1oo to the order of his brother, which 
was also a loan, but paid by his own per- 
sonal check upon his overdrawn Elmira 
bank account. It thus appears that in 
1892 three cashier’s checks were drawn to 
the order of Bush upon the Bank of North 
America for $1,000 in all, andin 1893 one 
cashier’s draft for $77.50 was drawn upon 
the defendant to the order of Bush, and 
two cashier's drafts were drawn upon the 
defendant to its order—one for $75, and 
the other for $77.50 In the same year 
three drafts were drawn by Bush, as cash- 
ier, upon correspondent banks, for $1. 400, 
to the order of The cash- 
ier’s drafts, not known to have been drawn 
by Bush, were not material to this issue; 


and we do not regard the drafts drawn in 


his creditors. 


favor of Brown or Jenkins as of impor- 
tance, because the question is inregard to 
which was 
known, or ought to have been known, by 
the directors of the bank. 

The argument of the defendant is that, 
if the auditing committee had searched 
the history of the Brown and Jenkins 


Bush's course of business, 
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drafts, it would have been discovered that 
they were loans by Bush or by the bank to 
Brown, which had been paid by Bush's 
personal checks. These drafts were on 
their faces apparently the ordinary cashier's 
drafts in favor of a third person, which 
are constantly issued to a depositor or to 
a purchaser. An auditing committee is 
not required to search into the history of 
each draft of that class, beyond the fact 
that payment has been made therefor 
This course of conduct, from which im- 
plied authority is to be inferred, began in 
October, 1892, and ended in May, 1893, 
and consisted of nine drafts, five of them 
to the order of creditors, all amounting to 
$2,630. This evidence is very far from 
being adequate to show a settled course 
of business “during a series of years” or 
‘in numerous transactions,” 
whereby Bush permitted to draw 
cashier’s drafts, to his own order, 
use the funds of the bank for 
own benefit. It is 
establish an 


business 
was 
and 
his 
personal too 


weak to implied author- 
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ity to do the thing which Bush boldly 
undertook to do by a misuse of his posi- 
tion and opportunity as cashier. ‘| here 
was no evidence in the case that l’orter 
did in fact rely and act upon this supposed 
course of conduct of Bush, and therefore 
no estoppel in pais was created upon the 
plaintiff, as the representative of the EI- 
mira bank. Bloomfield v. Bank, 121 U.S, 
125, 

The plaintiff requested the court to di- 
rect the jury to find a verdict for the 
plaintiff in at least the sum of $7,000 and 
interest. The court refused to charge 
as requested, to which refusal the plaintiff 
excepted. Upon the evidence in the 
case, a verdict should have been directed 
in favor of the plaintiff to recover $7,000 
and interest, in the event of a finding by 
the jury that he was not entitled to the 
entire sum in controversy. 
ment is reversed, with costs, and the case 
is remanded to the circuit court, with in- 
structions to set 


The judg- 


the verdict and 


order a new trial. . 


aside 


LETTER OF GUARANTY. 


Letter of Guaranty to Bank for Advances, Limited as to Time and Amount— 
Notice of Advances Not Necessary —But Notice by Bank of Accept- 
ance of Guaranty, Necessary to Bind Guarantors. 


German Savings Bank v. Drake Roofing Co. et. al., Supreme Court of Iowa, 
October 15, 1900. 


A roofing company, desiring certain ad- 
vances froma bank from time to time, 
and not wishing to furnish securities every 
time it called for a loan, the bank’s attor- 
ney prepared a form of letter of guar- 
anty to the bank, reciting that for the 
purpose of inducing it to extend credit 
to the roofing company, the undersigned 
guarantied payment of checks, notes and 
overdrafts which might accrue within six 
months and not to exceed $500, and 
agreed to pay checks, notes and over- 
drafts due and accruing by the roofing 


company, within six months, not exceed- 
ing $500; waiving demand, notice and 
protest. 

This letter was signed by certain guar- 
antors, and filed by the roofing company 
with the bank which thereafter advanced 
$500 to the roofing conmipany. No no- 
tice of the acceptance of the guaranty nor 
of advances made thereon was ever given 
by the bank to the guarantors. 

In an action by the bank against the 
guarantors, it is held the bank cannot re- 
cover, because: 
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1 e instrument in suit was a 
offer of guaranty, requiring notice of ac- 
ceptance to bind the guarantors; and the 
latter are not liable because such notice 
was not given them. 

2, \Whena guaranty is continuing, and 
unlimited in amount, and the amount of 
advances thereunder subject to change, 
notice of the advancements and of-the 
amount due at the close of the transac- 
tion is necessary; but in this case notice 
of the advancements was not neces- 
sary as the amount of liability is fixed 
by the instrument; also because the prin- 
cipal debtor was insolvent when the guar- 
anty was made. 


mere 


Appeal from district court, Polk coun- 
i; t. 2. 
Action at law ona contract of guaranty. 


Stevenson, Judge. 


Defendants pleaded no notice of the ac- 
ceptance of the guaranty, of advance- 
ments made thereon, or of the default of 
the principal debtor. They also pleaded 
extension of time to the principal, and 
change in the principal contract without 
their assent. The case was by agree- 
ment tried to the court without a jury, 
resulting in a judgment for plaintiff; and 
the defendants other than the Drake 
Roofing Co, and J. F. N. Drake, appeal. 
Reversed. 
DerMeR, J. The Drake Roofing Co. 
was engaged in the business of gravel 
roofing in the city of Des Moines. Prior 
to October 2, 1895, it had been doing 
business with plaintiff, a banking corpor- 
ation in the same city. 
branch out in its business, the roofing 
company, through its secretary, J. F. N. 
Drake, applied to the bank for further ac- 
commodations, by way of loans, to enable 
it to buy materials in larger quantities 
and at better rates. 


Wishing to 


The secretary did 
not wish to furnish sureties every time he 
called for a loan, and a guaranty was 
agreed upon. The attorney for the bank 
prepared the instrument, which 
follows, to wit: 


was as 


“For the purpose of inducing the Ger- 
man Savings Bank, of Des Moines, Polk 
county, [owa, to extend credit to the 
Drake Roofing Co., the undersigned, J. F. 
N. Drake, F. O. Drake, A. P. Cottrell and 
R. T. C. Lord, hereby guaranty to the 
German Savings Bank, payment of all 
notes, checks, drafts, overdrafts and other 
evidences of indebtedness which may ac- 
crue from the said Drake Roofing Co. to 
the said German Savings Bank within six 
months from the date of this guaranty, 
not to exceed the sum of five hundred dol- 
lars, it being the intention of this con- 
tract to secure payment to the said Ger- 
man Savings Bank; and the undersigned 
hereby agree to pay to the said German 
Savings Bank all notes, checks, drafts, 
overdrafts and other evidences of indebt- 
edness from said Drake Roofing Co. to 
said German Savings Bank which may ac- 
crue within six months from the date 
hereof, not to exceed five hundred dollars, 
waiving demand, notice and protest on 
the part of the said German Savings Bank 
in collecting said sums from said Drake 
Roofing Co.” 


The secretary took this to the defend- 
ants, who signed it, and the secretary re- 
turned the same tothe bank. A fewdays 
after the delivery of the instrument, the 
roofing company was allowed to overdraw 
There. 
after, and about the time the bank’s quar- 
terly statement was due, it requested the 
roofing company to make a note of $500 
to cover the amount of theoverdraft. The 
request was granted, and on the 5th day 
of November, 1895, the roofing company, 


its account to the extent of $500, 


through its secretary, executed and de- 
livered a demand note for the sum of g500 
payable to the bank. 

This note was renewed on February 10, 
1896, and again on April 1, 1896, 
time by a demand note bearing 8 per cent. 


each 


interest, and providing for attorney’s fees. 
No notice of the acceptance of the guar- 
anty or of advances made thereon, was 
At the time 
of the transactions in question the Drake 
Roofing Co. 


ever given the defendants. 


was insolvent, and, as it 
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failed to pay, the last renewal note. this ac- 
tion was brought on that note, and the in- 
strument of guaranty hitherto set out. 
The defenses have already been stated, 
and, as they are each and all relied on, 
they will be considered in the order in 
which they were set out. 

When defendants signed the letter of 
guaranty, the Drake Roofing Co. was not 
indebted to the plaintiff. The advance- 
ments were made by the bank after the 
delivery of the instrument of guaranty, 
and the primary question is, was no- 
tice of the acceptance of the guaranty 
The authorities relating to 
this question are in hopeless conflict, and, 


necessary? 


although some of the rules are fairly well 
settled, there is a want of harmony in the 
decisions applying them to special circum- 
stances. When the guaranty is a letter of 
credit, or an offer to become _ responsible 
for a credit that may or may not be given 
to another, at the option of the party to 
whom the application for credit is made, 
the decided weight of authority is that the 
guarantor must within a reasonable time 
be notified of the acceptance of the guar- 
anty. But they differ more or less in de- 
termining what is a guaranty and what an 
offer to guaranty. Two very satisfactory 
and conclusive reasons are given for this 
general rule. The first is that the so called 
guaranty is a mere offer or proposition,and 
is not complete until the party making the 
offer is notified of its acceptance, when 
the minds of the parties meet, and the 
contract is completed. The second is 
that the party making the offer is entitled 
to know whether or not his offer has been 
accepted, that he may know his _ responsi- 
bility and so regulate his course of con- 
duct towards the principal debtor that he 
may not suffer loss. See, as supporting 
the rule, Edmondston v. Drake, 5 Pet. 
624; Douglas v. Reynolds, 7 Pet. 113; Lee 
v. Dick, 10 Pet. 482; Adams v. Jones, 12 
Pet. 207; Davis v. Wells, 104 U. S. 159; 
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Machine Co. v. Richards, 115 U. 
Claflia v. Briant, 58 Ga.. 414; Tay 
McClung, 2 Houst. 24; ‘Tucker 
French, 7 Greenl. 115; Kellogg v. 
ton, 29 Pa St. 460; Kincheloe v. Ho 
7 B. Mon. 5; Allen v. Pike, 
Mussey v. Rayner, 22 Pick. 3; Rankin 
v. Childs, 9 Mo. 673; Mayfield v. W! 

er, 37 Tex. 256; McCollum v. Cushi: 
Ark. 540; Geiger v. Clark, 13 Cal 
Cooke v. Orne, 37 Ill. 186; Oaks v. 

ler, 13 Vt. 106; Steadman v. Guthrie, 4 
Metc. (Ky.) 147; Kay v. Allen, 9 Pa. St. 
320; Beebe v. Dudley, 26 N. 


mes, 


>? 2. 
239; 


3 Cus! 
2 


> 


H. 249 

In Douglass v. Howland, 24 Wend. 35, 
Justice Cowen wrote an elaborate opinion 
entirely repudiating the doctrine of notice 
as necessary tothe consummation of the 
contract, but that case has not been gen- 
erally followed, and has been doubted, if 
not overruled, by Jackson v. Griswold, 4 
Hill, 522. 
Johns, 140. 


See, also, Beekman vy. Hale,17 

There are a few cases that seem to hold 
a guaranty relating to future advances 
binding, although no noticeof acceptance 
is given the guarantor. These decisions 
are opposed to the great weight of au- 
thority and we are not inclined to follow 
them. See Whitney v. Groot, 24 Wend. 
82; Wright v. Griffith, 121 Ind. 478; Bank 
v. Coster’s Ex’rs. 3 N. Y. 303; Lonsdale 
v. Bank, 18 Ohio, 126; Yancey v. 
3 Sneed, 89. 


Brown, 
But even here the conflict 
is more in the application of principles 
to particular facts, than in the principles 
themselves. The difficulty seems to be 


in distinguishing between an absolute 
guaranty and a mere Offer to, or proposal 
of, guaranty. In some cases it is held that 
notice of acceptance must be given the 
guarantor even though his promise be ab- 
Chief Justice Marshall 
Russell Clark’s Ex’rs, 7 
Cranch, 69. Judge Story appears to have 
been of the same opinion. See, Cremer Vv. 


See, also, Al- 


solute in terms. 


so held in Vv. 


Higginson, 1 Mason, 323. 
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len Pike, supra; Talbot v. Gay, 18 
Pick. 534; and Craft v. Isham, 13 Conn. 
28. Kut New York and some other states 
hold to the contrary. See cases already 
cited. But here, again, the conflict seems 
to be founded primarily on the construc- 
tion of the contract, and on the divergent 
views as to what constitutes an absolute 
guaranty. 

Conceding for the purposes of the case 
that no notice of acceptance of an abso- 
lute guaranty is required, and holding, as 
we do, that a mere offer or proposal of 
guaranty requires notice of acceptance by 
the other party, we are to determine to 
which class the instrument in suit belongs. 
the rule we have 
find is that announced in 
Richards, 115 U.S. 524, 
where Gray, J., speaking for the court, 
‘A contract of guaranty, like every 
other contract, can only be made by the 


The best statement of 
been able to 
Machine Co, v. 
says 
mutual assent of the parties. If the guar- 
anty is signed by the guarantor at the re- 
quest of the other party, or if the latter’s 
agreement to accept is contemporaneous 
with the guaranty, or if the receipt from 
him of a valuable consideration, however 
small, is acknowledged in the guaranty, 
the mutual assent is proved, and the de- 
livery of the guaranty to him, or for his 
But if the 
guaranty is signed by the guarantor with- 


use, completes the contract. 


out any previous request of the other 


party, and in his absence, for no _ consid- 
eration moving between them, except fus 
ture advances to be made to the principal 
debtor, the guaranty is, in legal effect, an 
offer or proposal on the part of the guar- 
antor, needing an acceptance by the other 
party to complete the contract.” See, 
also De Anderson (Mich.) 71 
N.W 


The case at bar clearly belongs to the 


Cremer v. 
1090. 


fatter class stated by Justice Gray. There 


is no evidence of any request from plain- 
tiff to 


defendant guarantors, or of any 
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consideration moving from it, and re- 
ceived or acknowledged by them at the 
time they signed the guaranty, or that 
credit was extended the Drake Roofing 
Company at the time the letter of guar- 
anty was delivered. Indeed, it clearly ap- 
pears that the guaranty was not signed at 
the request of plaintiff. It was not pres- 
ent, either by agent or otherwise, at the 
time the instrument was executed; and 
there was no consideration for the guar- 
anty, except in the future advances to be 
made to the roofing company. Plaintiff 
did not know who was to sign the guaranty 
until it was delivered, and even after de- 
livery it was not bound to extend credit 
to the roofing company. We are of the 
opinion that the instrument was, in legal 
effect, a mere offer of guaranty, requiring 
notice of acceptance to bind the guaran- 
tors. It is conceded by all parties that 
the guaranty is a collateral, and not an 
original, promise. Hence, we have no 
occasion to determine any other question 
than that already decided. If the letter 
should be construed to be an original pro- 
mise on the part of the defendants to pay 
for any goods that might be furnished to 
the Drake Roofing Company, or to pay 
any advances that might be made to it, 
perhaps the delivery of the goods or the 
furnishing of the money might complete 
the contract, under the rule announced in 
Bish. Cont. 330-333. But no such 
contention is made in the The 
waiver of notice found in the guaranty has 


secs. 
case. 


no reference to the notice of acceptance. 

Appellee contends, however, that we 
have already committed ourselves to the 
New York rule, and cites a number of 
our former decisions in support of its con- 
This claim calls for a review of 
In Carman 


tention. 
some of our previous cases. 
v. Elledge, 40 Iowa, 409, one Hampton 
had purchased a cow at public sale. 
man, the seller, refused to deliver her on 
Hampton’s credit alone and a note for the 


Car- 
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purchase price was drawn up and signed 
by Hampton. Defendant Elledge made 
an order on Carman to let Hampton have 
the cow, stating in the orderthat he would 
sign the note with Hampton. Relying on 
defendant’s promise, Carman delivered 
the cow, but Elledge refused to sign or 
pay thenote. In that case we approved 
the rule hitherto announced in this opin- 
ion, but held that the instrument, if a 
guaranty at all, was absolute and com- 
plete, and not a mere offer or proposal 
It will be noticed that the obligation of 
the principal debtor in that case was com- 
plete at the time the order was written, 
and that the acceptance of the order and 
the delivery of the animal were contem- 
poraneous. That case is an authority 
for the rule we have just announced. In 
Case v. Howard, 41 Iowa, 479, plaintiff 
sold one Hills a bill of goods on the faith 
and credit of a writing signed by defend- 
ant, as follows: “Mr Hills wishing to 
purchase one case of tobacco on credit, I 
hereby agree to see the same paid for in 
four months, should 
made.” 


said purchase be 
Recognizing the rule in the Car- 
man case we said, speaking through Day, 
J., “The guaranty in this case was ab- 
solute.” This is all that issaid regarding 
that point. That it was not regarded as 
controlling clearly appears from what fol- 
lows. The opinion then that, 
when Hills e turned from making his 
purchase, he exhibited a bill showing the 
purchase of the tobacco on credit of four 
months, and a settlement of the same by 
note. This was held to be notice to the 
defendant that the condition on which he 
had agreed to become liable had been per- 
formed. ‘This case is in line with all the 
authorities which hold that the notice need 
not be in any particular form, nor need it 
come from the guarantee himself. Know- 
ledge, no matter how acquired, is held to 
be notice, and it may be inferred from 
facts and circumstances warranting such 


recites 
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a conclusion. See Adams v. Jones 
Bascom v. Smith, 164 Mass. 6r. 

v. Eaton, 161 Mass. 496; Oaks v. \ 
16 Vt. 63; Bank v. Carpenter, 41 
518. 


pra, 
shop 
eller, 


These cases are the only ones on which 
appellee relies, and we have seen that they 
do not support the rule contended 
it. 

There are some which 
it is well to call attention. In Case y. 
Luse, 28 Iowa, 527, the rule of 
Dick, 10 Pet. 482, and the statement of 
the principle in 2 Pars. Cont. p. 13, 


for by 
other cases to 
Lee y, 


note 
“qd” was approved; and although the in- 
strument sued on in that case was held 
not to bea promise, yet it was said thatif it 
had been, defendant was not bound, be- 
cause not notified of its acceptance. In 
Farwell v. Sully, 38 Iowa, 387, the neces- 
sity of notice of acceptance of a guaranty 
and of future advances was recognized. 
In Crittenden v. Steele, 3 G. Creene, 538, 
the promise was held original, and not 
collateral, and it was said that no notice 
of acceptance was required. 
really turned on defects in the pleadings. 
In Bank v. Carpenter, 41 Iowa, 523,—a 
case decided the next day after the How- 
ard opinion was filed,—we said: ‘‘On this 


But the case 


subject of notice of acceptance of a guar- 
anty there is considerable conflict in the 
authorities, and upon this particular point 
especially, which, however, we will not 
undertake to reconcile or determine be- 
tween the conflicting cases, since it fol- 
lows that if the dealing be- 
tween the parties immediately following 
the making of the guaranty, together 
with all 


course of 


the connecting circumstances, 
is sufficient to justify a finding that de- 
fendants had notice that plaintiff wasre- 
lying on the guaranty in making the ad- 
vances,” etc. This statement is quite con- 
clusive of the proposition that the court 
had the day before held in the Howard 
Case,—that no notice was necessary. In 
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Scribner v. Rutherford, 65 lowa, 551, it is 
held, in effect, that a mere offer of guar- 
anty must be accepted, and notice thereof 
given the guarantor. We are therefore 
committed to the rule that a mere offer 
or proposal of guaranty is not a com- 
plete contract until notice of acceptance 
thereof is given the guarantor. That is 
the rule we have now reaffirmed, and ap- 
plying the rule by which to determine 
whether or not the promise in this case 
was absolute, we find that it mere 
offer or proposal, and that, as defendants 
had no notice or knowledge of its accept- 
ance, it was not binding on them. 

2. When a guaranty is continuing, and 
is unlimited in amount, and the amount 
for which the guarantor may be held re- 
sponsible is subject to change, notice of 
advancements made and of the amount 
due when all the transactions are closed, 
is generally held to be necessary. Machine 
Co. v. Mills, 55 Iowa, 543; Manufacturing 


was a 


Co. v. Littler, 56 Iowa, 601. In the in- 
stant case the amount of defendants’ ‘lia- 
bility is fixed by the instrument itself,and 
the promise is such that notice of advance- 
ments made from time to time may well 
be said to have been waived. But, aside 
from this, the evidence shows that the 
Drake Roofing Company was insolvent 
from the time of the making of the guar- 
anty down to the commencement of this 
suit. That fact alone is sufficient excuse 
for not giving notice of theadvancements, 
or of the state of the account at the time 
the guaranty expired by limitation of 
time. Manufacturing Co. v. Welch, 10 
How. 473. Demand and notice of non- 
payment were not essential to recovery. 
Claflin v. Reese, 54 lowa, 544; Rodabaugh 
v. Pitkin, 46 lowa, 544; Bank v. Gaylord, 
34 lowa, 246. For the error pointed out, 
the judgment of the district court is re- 
versed. 
Granger, C. J., not sitting. 


INSTALLMENT NOTE. 


Transfer Before Maturity — Default in Payment of Interest Prior to Transfer— 
Bona Fide Holder— Knowledge of Consideration. 


United States National Bank v. Floss, Supreme Court of Oregon, 
November 19, 1900. 


1. Where a negotiable note is made pay- 
able in monthly installments of the prin- 
cipal, together with the interest due at the 
time of payment of each installment, and 
each installment of principal has been 
promptly paid as it fell due, but no pay- 
ment has been made on the interest, and 
the note is assigned before the maturity 
of the last installment of principal, the 
default in payment of interest does not 
constitute such a dishonor of the note be- 
fore its transfer as to make it subject, in 
the hands of the transferee, to equities 
between maker and payee. 

2. Nor will knowledge that the consid- 
eration of such note is an executory con- 
tract by the payee defeat the negotiability 


of the note in the hands of the indorsee, 
where there has been no notice of or 
breach of such contract at the time of its 
transfer to him. 


Appeal from circuit court, Multnomah 
county; Arthur L. Frazer, Judge. 

Action by the United States National 
Bank against L. Ferd From a 
judgment sustaining a demurrer to the 
complaint, plaintiff appeals. Affirmed. 


Floss. 


This is an action upon a promissory 
note for $639, executed and delivered by 
the defendant to Leaner Gray on Novem- 
ber 1, 1892, and by her assigned to the 
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piaintiff before maturity. The note con- 
tains the stipulation that it shall be paid 
“in monthly installments, of fifteen or 
more dollars each month, together with 
the full amount of interest due on this 
note at the time of payment of each in- 
stallment; the first installment to be paid 
one month from the date hereof, and the 
other installments monthly thereafter un- 
til the whole sum has been paid.” Each in- 
stallment of the principal had been paid 
as stipulated prior to the assignment to 
the plaintiff, but no payment had been 
made on the interest. 

As a defense, the answer set up (1) that 
plaintiff is not a bona fide holder, but 
took the note with notice of its dishonor, 
on account of the defaulted interest; (2) 
that the consideration for the note, of 
which plaintiff had notice at the time of 
its purchase, was a bond for a deed,made 
by the payee, containing a stipulation 
that upon payment of the note at maturity 
she would convey to the maker certain de- 
scribed premises by good and sufficient 
warranty deed, free from all liens and 
encuinbrances, and that the title to the 
land so agreed to be conveyed became 
encumbered by a judgment lien or other- 
wise some time between April 22 and De- 
cember, 1395, and hence she was unable 
at the maturity of the note, to comply 
with her bond. 

A general demurrer to the answer was 
sustained and its sufficiency is the sole 
question on this appeal. 


BEAN, C. J. (after stating the facts.) It 


is first contended that the note upon which 


the action is based was dishonored at the 
time of the purchase by the plaintiff, be- 
cause of the default in the payment of the 
interest. Several decisions cited in 
of this contention (First Nat. 
Bank v. Com’rs of Scott Co., 14 Minn. 77 
(Gil. 59); Newell v. Gregg, 51 Barb. 263; 
Bank v. Kirby, 108 Mass. 497; Vinton v. 
King, 4 Allen, 562; Chouteau v. Allen, 70 


are 
support 
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Mo. 290), some of which, but not a 
that a failure to pay interest at the 
date constitutes dishonor of neg 
paper. But the better rule, and t 
supported by the textwriters a: 
great weight of authority, is that a 
not overdue by reason of a failure to pay 
interest prior to the maturity of the prin- 
cipal, in the absence of a stipulation to 
that effect, because the interest is a mere 
incident to the debt. 


hold 
zreed 
iable 
one 
the 


te is 


Tied, Com. l’aper, 
$ 297; 1 Daniel, Neg. Inst. (4th Ed.) sec. 
787; Kelley v. Whitney, 45 Wis. 110; Pat- 
terson v. Wright, 64 Wis. 289; Cooper vy. 
Bank, 21 Ind. App. 358. And certainly 
this must be so where a note is payable in 
installments, of which been 
promptly paid as it felldue. The reason 
for the rule that negotiable paper trans- 
ferred after maturity is subject to the 


each has 


same defenses in the hands of an assignee 
as could have been made between the or- 
iginal parties is that payment must be pre- 
sumed to have been withheld because the 
maker had some defense. But this reas- 
on cannot apply where the installments 
of principal have been regularly paid, al- 
though there may have been default in the 
payment of interest. 

It is next insisted that the plaintiff had 
such notice of the infirmity of the note as 
would subject it to any defense good 
against theassignor. ‘The only allegation 
in the answer upon this subject is ‘‘that 
plaintiff and its officers well knew that in- 
terest on unpaid balances at the time of 
the maturity of many installments was not 
paid, and plaintiff well knew of the true 
condition of the title to the said lot, and 
of clouds upon the same, long prior to 
May 27, 1896, and at all such times had 
full knowledge of the facts herein set out, 
and of facts sufficient to put plaintiff upon 
full inquiry concerning the said payments, 
defaulted interest, the bond given in con- 
nection with the note, and of the title, 
and plaintiff also well knew said things 
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long prior to the maturity of the. last in- 


stallment of said note, and long prior to 
any time when the plaintiff may have be- 
come possessed of said note either as col- 
lateral! security or in its own right.” This 
allegation falls far short of an 
that p 
of the 
transferred to it. 


averment 
iintiff had knowledge of the breach 
bond for a deed when the note was 
It may possibly becon- 
strued to charge that plaintiff knew of the 
defaulted interest and the consideration 
of the note at the time of its purchase. 
But, even if this be true, the failure or in- 
ability of the payee to comply with the 
terms and conditions of her bond is no de- 
fense to this action. Mr. Tiedeman says 
(Tied. Com. Paper, sec. “The au- 
thorities generally hold that the purchas- 


300): 


er of commercial paper is not burdened 
with the requirement to see to the execu- 
tion and full performance of the consid- 
eration, merely because he knows what it 
is” And in 1 Pars. Notes & B. 261, it is 
laid down that “knowledge on the part of 
the holder, at the time he took the note, 
that it was not to be paid on a specified 
contingency, is not sufficient to defeat his 
right to recover, although the contingency 
had then happened, if he was ignorant of 
this fact.”’ 
296, Mr 


well-considered case can be found in which 


In Jennings v. Todd, 118 Mo. 
Justice McFarlane says: “No 


a collateral contemporaneous agreement 
providing that the note should not be paid 
in the event that an executory contract 
which was the consideration of the note, 
shonid not be performed, been al- 


lowed to defeat the negotiability of the 


has 


note in the hands of an indorsee though 
he had notice of such agreement, A great 
part of the improvement of the country, 
and of business generally, is carried on 
with money raised by the discount of notes 
given upon executory contracts; andif the 
maker could be allowed to defend against 
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such notes,in case of a breach of contract, 
on the ground that the indorsee,though in 
other respects bona fide, had knowledge 
of the transaction out of which the note 
grew, all confidence in such notes as _ ne- 
gotiable paper would be destroyed, and 
such business would be paralyzed, By 
making and delivering a negotiable note, 
the maker is held to intend that it may be 
put in circulation, and that no defenses 
against it exist. In purchasing such note 
no inquiry as to the consideration is re- 
quired. If a failure of consideration oc- 
cur, the maker must look to the payee 
for indemnity.” ‘The breach of an execu- 
tory contract which forms the considera- 
tion for a negotiable promissory note is 
not, therefore, a defense in whole or in 
part against an indorsee who took the note 
for value before maturity, even if he had 
notice of the contract, unless he was also 
informed of the breach before its pur- 
Miller v, Ottaway, 81 Mich. 196; 
Bank v. Pennock, 55 Neb. 188; Davis v. 
McCready, 17 N. Y. 230; Siegel v. Bank, 
131 Ill. 569. 


chase. 


These decisions cover many 
aspects of the question, from a collateral 
oral agreement to the recital of the con- 
tract or consideration in the note itself, 
The opinions cover the different phases of 
the matter so fully, and answer every ob- 
jection so completely, that it would be un- 
profitable for us to attempt to restate the 
argument. 

Having reached the conclusion that the 
note was not dishonored at the time of its 
purchase by the plaintiff on account of a 
failure to pay the interest when due, and 
that the defendant cannot set up as a de. 
fense thereto a breach of the bond occur- 
ring subsequent to the transfer, it neces- 
sarily follows that the answer does not 
state facts sufficient to constitute a de- 


fense, and the demurrer was properly sus- 


tained. Judgment affirmed. 
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BANKERS’ LIEN AND SET-OFF. 


Bankruptcy of Depositor—Bank’s Right to Set off Deposit azainst In- 
debtedness, Proving Claim for Balance, Denied. 


Matter of Tacoma Shoe & Leather Co., Bankrupt, U.S. District Court 
D. Washington, October 18, 1900. 


Under Sec. 68b (2) of the bankrupt act, 
providing that a set-off shall not be al- 
lowed in favor of a debtor of the bank- 
rupt which was transferred to him after 
the filing of the petition or within four 
months before such filing with knowledge 
or notice that such bankrupt was _ insolv- 
ent, 

Held: Under the facts in this case, a 
bank cannot set off a balance on deposit 
at the time of its depositor’s bankruptcy, 
and a collection made shortly thereafter, 
against the existing indebtedness of the 
depositor, and prove its claim for the bal- 
ance only. 

Petition by J. A. Lawrence, trustee in 
bankruptcy, of the Shoe & 
Leather Co., bankrupt, against the Fidel- 
ity Trust Co., a banking institution in 
Tacoma, to compel the surrender to the 


Tacoma 


trustee of $35.66 on deposit to the credit 
of the bankrupt when the trustee took 
charge, and the further sum of $83.60 al- 
leged by the trustee to have been collect- 
ed by the Fidelity Trust Co. upon a draft 


deposited with it for collection in favor of 


the bankrupt. 

The Fidelity Trust Co. answered, show- 
ing an indebtedness by the bankrupt to it 
in a greater amount and claiming a lien 
and right to apply the deposit and collec- 
tion proceeds towards the payment of the 
indebtedness of the bankrupt to it. 

The material facts were these: Prior 
the Tacoma Shoe & 
Fidelity 


to May 31, 
Leather Co. was indebted to the 
Trust Co, in the sum of $1617.89 and in 
This latter was 


1900, 


the further sum of $500. 


upon a note originally made October 9, 
1899, and renewed February 9, 1900. On 
May 31, 1900, a petition in bankruptcy 
was filed and on June 4th the ‘Tacoma 
Shoe & Leather Co. was adjudged a bank. 
rupt. On June 6th, notice of the first 
meeting of creditors was mailed to all 
creditors, of whom the Fidelity Trust Co, 
was one; on the 7th and rsth of June 
notice of the first meeting of creditors 
was published in the official paper, and on 
June 22d the first meeting of creditors 
was held and the trustee chosen by the 
creditors, 

It appears that on the 31st day of May, 
the day the petition in bankruptcy was 
filed, the bankrupt had on deposit with 
the Fidelity Trust Co. $35.66, and that 
the latter received on June r1th_ the fur- 
ther some of $83.60, amounting to $119. 26 


and that it retained this amount until 
June 2oth when it charged the same to 
the account of the bankrupt and then on 
June 25th it filed its proof of claim for 
$380.74, being the balance of the indebt- 
edness of $50c above mentioned, and 
proved its further claim of $1617.89 

It is this amount of $119.26 which the 
trustee in bankruptcy seeks to have sur- 
rendered and which the Fidelity Trust Co. 
claims it had the right to apply in reduc- 
tion of the indebtedness by virtue of a 
right of banker’s lien, proving its claim 
for the balance only. 

Held (by Warren A. Worden, Referee): 


The decision of the question presented is 





LEGAL DECISIONS. 51 


one of some difficulty. Certainly equality 
isequity. The courts in a long line of 


decis 


§ Taunt. 499 and continuing to the pres- 


ns commencing with Rose v. Hart, 


ent day, hold that mutual debts and mu- 
tual credits may be set off each against the 
other. Lowell, J. says, referring to the 


dec sions: 


‘“‘The result of them is that a 
creditor, who, at the time of the bank- 
ruptcy, has in his hands goods or chattels 
of the bankrupt’s, with a power of sale or 
choses in action with a power of collec- 
tion, may sell the goods or collect the 
claims and set them off against the debt 
the bankrupt owes him; and this although 
would 
have been revocable by the bankrupt be- 
fore his bankruptcy, or, in other words, 


the power to sell or to collect 


the very fact of bankruptcy in such cases 
gives a sort of lien which did not exist 
This has been the law ever since 


In re Kal- 


before 
Rose v. Hart, 8 Taunt. 499.” 
ter,2 N. B. N. Rep. 264. 

Section 68 of the present Act provides, 
in clause b (2) of that section that ‘‘a set- 
off or counter claim shall not be allowed 
in favor of any debtor of the bankrupt 
which was * * * transferred to him 
after the filing of the petition, or within 
four months before such filing * * #* 
with knowledge or notice that such bank- 
rupt was insolvent or had committed an 
act of bankruptcy.” 

Section 1 of the act defining words and 
* «Transfer’ 
shall include the sale and every other and 


phrases (25) is as follows. 


different mode of disposing of or parting 
with property or the possession of prop- 
erty, absolutely or conditionally, as a 
payment, etc.”” 

“Transfer” in the present Act is given 
undoubtedly a much wider meaning than 
it had in the Act of 1867, Sec. 5073, U.S. 


R. S.; Black on Bankruptcy, p. 203. 
ro 


Upon the subject of “notice” Black on 


Bankruptcy, p. 202, citing Swan v. Robin- 
‘SAs it 


son, 5 Fed., 287, says: has been 


decided repeatedly that inability to meet 
debts as they mature in the ordinary 
course of business constitutes insolveney 
within the meaning of the Bankruptcy 
Act, a creditor who holds unpaid protest- 
ed paper of the bankrupt at the time he 
accepts a preference must be assumed to 
have actual knowledge of the insolvency 
of the bankrupt; and any contract by 
which such preference is attempted to be 
secured is thereby void.” Black on Bank. 
ruptcy, p. 199 et seq.; Lowell on Bank, 
PP. 49, 347. 

Whether notice of the actual insolven- 
cy of a debtor will prevent the set-off of 
a debt brought after notice, if the debtor 
eventually becomes bankrupt, is not fully 
decided. The weight of authority in 
this country is rather against such set-off; 
strict reasoning seems to me in its favor. 
Equity, at all events, will not interfere to 
aid such set-off. Lowell on Bankruptcy, 
p. 212. 

Another question presents itself, that 
of laches. Speidel et al v. Henreci et al., 
120 U.S., p. 


377. Justice Gray, deliver- 
ing the opinion of the Court, says: “Inde- 
pendently of any statute of limitations, 
courts of equity uniformly decline to as- 
sist a person who has slept on his rights 
and shows no excuse for his laches in as- 
serting them. A court of equity, says 
Lord Camden, has always refused its aid 
to stale demands, where the party slept 
upon his rights, and acquiesced for a 
great length of time. Nothing can call 
forth this court into activity but con- 
science, good faith and reasonable dili- 
gence; where these are wanting the court 
laches and 
neglect are always discountenanced; and 


is passive and does nothing. 


therefore from the beginning of this juris- 
diction, there was always a limitation to 


suits in this court.” Smith v, Clay, 3 


sro. Ch., 640, note. ‘‘This doctrine has 


been repeatedly recognized and acted 


upon here.’ 





52 THE BANKING 

Notice of insolvency in Section 68, is 
made a bar to a counter claim. 

Now what are the relations of the re- 
spondent in this matter to the provisions 
of Section 68b (2) of the present Act? 

The original note upon which the coun- 
ter claim in this matter is based, was 
made upon October gth, 1899, and Febru- 
ary gth, 1900, the note was renewed. On 
May 31st, 1900, bankruptcy proceedings 
were commenced, and on June 6th, 1goo, 
notice of the first meeting of the creditors 
was mailed to the Fidelity Trust Co., the 
respondent herein, and on the 7th and 
15th of June, public notice was given in 
the official paper. 

The respondent appears to have had 
on deposit on May 31st the sum of $35.66 
and to have received on June 11th the 
further sum of $83.60, amounting to 
$119.26, and to have retained this amount 
until June 2zoth, when it charged the same 
to the account of the bankrupt, thus pre- 
ferring itself above the other creditors,and 
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on June 25th filed its proof of cla 
the balance of $380.74 and for the f 
claim of $1,617.89, both of which 

remain on file herein. 

In Chattanooga National Bank  y, 
Rome Iron Co. et al., 102 Fed. Rep., 757, 
cited by counsel for respondents, the 
statement of the case it is alleged that the 
plaintiff has not proven its claim in bank- 
ruptcy, and has done nothing to 
quish its pledge or equitable lien. 

I am of the opinion that the respondent 
herein from the facts within its knowledge 


1 for 
ther 
aims 


relin- 


was put upon inquiry, by the provisions 
of Section 68b (2), and has received such 
a transfer, and had such knowledge of the 
failing condition of the bankrupt, that 
under Section 6ob it has preferred itself, 
and has further committed that 


evidence want of good faith. 


laches 


It is ordered that the Fidelity Trust 
Co., the respondent, deliver to the trustee 
herein the sum of $119.26, held by it and 
claimed as a set-off. 


OCCUPATION TAX. 


On Banks in Texas—Non-Enforceability Against National Banks—Con- 
stitutionality as to Other Banks. 


State of Texas v. Brooks, Court of Civil Appeals of Texas, 1900. 


The Texas statute imposing an occu- 
pation tax upon every person, firm or as- 
sociation engaged in the banking business 
does not, by reason of its not being en- 
forceable against national banks, violate 
the state constitution which provides that 
all occupation taxes shall be equal and 
uniform upon the same class of subjects 
within the limits of the authority levying 
the tax. 

Nor is such statute unconstitutional, as 
being in violation of the fourteenth 
amendment of the federal constitution 
providing that no state shall deny to any 
person within its jurisdiction the equal 
protection of its laws. 


Action by the State of Texas to recover 
of Brooks, Bass & Johnson, bankers at 
Denison, occupation taxes alleged to be 
due and accruing since Sept. 2, 1896. De- 
fense: that the statute imposing the tax is 
unconstitutional and void. A trial on 
Sept. 5, 1899, resulted in a judgment for 
the taxes claimed for the several years, 
with interest, amounting to $776.75. De- 
fendants appeal. Modified and affirmed. 

The substantial facts are as follows: 
Defendants are, and were during 1896, 
1897 and 1898, bankers at Denison, Gray- 
son county, Texas, a city whose popula- 
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tion exceeded 10,000, and had not paid banking in the city of Denison, Tex. In 
the occupation tax levied upon them for the city of Denison there are two nation- 
those years. There are many national al banks. National banks are created by 
banks in Texas, and five national banks virtue of the banking laws of the United 
are located in Grayson county, doing States and are held to be instruments de- 
business similar to that of defendants, signed to be used to aid the United 
two of them being in the city of Denison, States government in the administration 
and no occupation taxes have ever been of an important branch of the public ser- 
collected of said national banks. There vice, and not liable for an occupation tax 
are many private banksin Texas, four levied by a state or county. McCulloch 
of which are located in Grayson county, v. State, 4 Wheat. 3:6; Bank v. Dearing, 
but they differ in the amount of business 91 U. S. 29; Osborn v. Bank, 9 Wheat. 
done and capital invested. 738; Express Co. v. Siebert, 142 U. S. 

Defendants contend that the statute of 389. 

Texas imposing the occupation tax sued Does the above statute violate the state 
for, in so far as it may apply to defend- constitution by reason of its not being en- 
ants, is unconstitutional and void, be- forceable against the occupation of bank- 
cause ing when pursued by national banks? 

(a) It does not and cannot apply to na- Our supreme court held a statute which 
tional banks engaged in the identical levied an occupation tax upon ‘‘every per- 
business and occupation as that pursued son, firm or association of persons, owning 
by defendants, and is therefore not equal or running any palace, sleeping or dining 
and uniform upon the same class of sub- room cars, not owned by the railway 
jects within the limits of the state. company, on any railroad in this state,” 

(b) Since national banksengaged inthe void, under a clause of the constitution 
same business and occupation are exempt similar to the above, because the law ex- 
from such occupation tax, said statute empted the railroad from the tax when 
denies defendants equal protection of the such railroad owned the cars, and pursued 
laws, the business or occupation of running such 

(c) Said statute has for its object the cars upon its own road. Pullman Palace 
collection of revenue, but, nevertheless, Car Co. v. State, 64 Tex. 274. In that 
levies a tax regardless of the amount of case the law expressly limited its applica- 
capital employed, income received or tion to the occupation, when pursued by 
business transacted. persons not owning the cars. The busi- 


Held: By the terms of article 8, $2, of ness, when pursued by a railroad company 
» 9-¢ , 4 « ] @ 


the constitution of Texas, it is provided, owning the cars, was held as much a busi- 
“that all occupation taxes shall be equal mess or occupation as when pursued by 
and uniform upon the same class of sub- one not owning the cars, and as the law 
jects within the limits of the authority exempted a railroad company that owned 
levying the tax.” This state, by statute, such cars from the tax, it was held that 
has levied an occupation tax upon “every the law was not equal and uniform. 

person, firm or association of persons en- There is no such exemption in the law 
gaged in discounting or shaving paper or under discussion. It applies to every per- 
engaged in business as money brokers or son, firm or association engaged in bank- 
bankers,” etc. 2 Sayles, Civ. St. art. ing. It is general in its terms, and broad 
5049, subd. 5. Theappellantsareabank- enough to include national banks. 

ing firm engaged in the occupation of It is clear that the law upon its face is 
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not subject to the objection that it is not 
equal and uniform. But it is contended 
that because the law cannot be enforced 
against national banks, it is not equal and 
uniform in its results. The constitution 
provides that the tax shall be equal and 
uniform upon the same class of subjects 
within the limits of the authority levy- 
ing the tax. It is not within the 
limits of the authority of the state 
to levy an occupation tax upon na- 
tional banks. The fact that the state has 
no authority to enforce the law against 
national banks does not make it void for 
want of uniformity. Itis equal and uni- 
form on the same class of subjects within 
the limits of the authority of the state to 
tax. Railway Co. v. Wright (Ga.) 13S.E 
578; Lionberger v. Rouse, 9 Wall. 468; 
McHenry v. Alford, 168 U.S. 651. 

Again it is contended that the statute 
denies appellants equal protection under 
the law, and thereby violates the four- 
teenth amendment to the federal constitu- 
tion. 

In the case of Bell’s Gap. R. Co. v. Penn- 
sylvania, 134 U.S. 232, the supreme court 
of the United States in discussing the in- 
equality of a tax law resulting from its 
operation, uses the following language: 
“The provision in the fourteenth amend- 
ment that no state shall deny to any per- 
son within its jurisdiction the equal pro- 
tection of its laws was not intended to 
prevent a state from adjusting its system 
of taxation in all proper and reasonable 


THE A BC OF 


‘Che A BC of Wall Street” published 
by the author, Mr. Samuel A. Nelson, is 
not a guide to the speculator or to the 
investor, but contains, on the contrary,an 
explanation of the complicated operations 
which take place in connection with the 
stupendous activities of the second great- 
est financial centre of the world... The 
headings of a few of the thirty-five chap- 
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ways. It may, if it chooses, exempt cer- 
tain classes of property from any taxation 
at all, such as churches, libraries, and the 
property of charitable institutions. It 
may impose different specific taxes upon 
different trades and professions, and may 
vary the rates of excise upon various pro- 
ducts. It may tax real estate and per- 
sonal property in a different manner, It 
may tax visible property only, and not tax 
securities for the payment of money. It 
may allow deductions for the payment of 
money or not allow them * * * We 
think we are safe in saying that the four- 
teenth amendment was not intended to 
compel the state to adopt an iron rule of 
equal taxation.” 

The courts of this state hold that occu- 
pation taxes are equal and uniform when 
the same amount is exacted alike from 
all persons of the same class, trade, call- 
ing or profession. Texas Banking & Ins. 
Co. v. State, 42 Tex. 640; Albrecht v. 
State, 8 Tex App. 226; Ex parte Williams, 
31 Tex. Cr. R. 262; Commonwealth vy. 
Mchts, & Mfrs. Bk. (Pa.) 31 Atl. 1065. 

We conclude that the statute does not 
violate the fourteenth amendment of the 
federal constitution. 

Further held, that as the statute levy- 
ing the tax does not give interest, and as 
the rule is that interest is not recoverable 
unless the statute authorizes it, the judg- 
ment should be modified to the extent of 
deducting $76.75 allowed for interest. 

As reformed, judgment affirmed. 


WALL STREET. 


ters are as follows: Chapter VL, “The 
Various Classes of Bonds and What They 
Represent”; Chapter VII., ‘‘The Daily 
Work of a Broker”; Chapter VIII., ‘‘Re- 
ceiving and Delivering Stocks’; Chapter 
IX., ‘‘The Stock Exchange Clearing 
House”; Chapter X., “How Stocks and 
Bonds are Transferred and What Con- 
stitutes a Good and Bad Delivery.” 
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War Revenue Official Decisions. 


riIME DRAFTS ON PORTO RICO. 


Time drafts drawn on persons on the is- 
land of Porto Rico are taxable under 
the paragraph in Schedule A of the war 
revenue act relating to bills of exchange, 
inland. 


TREASURY DEPARTMENT, 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, 
WasHINGTON, D.C., Dec. 3, 1900. 

Sir: I have to acknowledge the receipt 
of your letter of the 23d ultimo, in which 
you state that the First National Bank of 
Brooklyn has requested you to advise 
them what tax accrues upon a ten days’ 
sight draft drawn on a party in Porto 
Rico, whether under the requirements of 
the war-revenue act of June 13, 1898, this 
instrument should be regarded as a bill of 
exchange, inland, and stamped at the 
rate of 2 cents for each $100, or frac- 
tional part thereof, or as a bill of ex- 
change, foreign, and stamped at the 
tate of four cents for each $100 or frac- 
tional part thereof, 

In reply, you are advised that this office 
is of the opinion that Porto Rico is not 
a foreign country within the meaning of 
the paragraph in Schedule A of the war- 
revenue act relating to bills of exchange, 
foreign, and that a ro days’ sight draft 
drawn in the city of Brooklyn on a person 
in the Island of Porto Rico, is not to be 
considered ‘‘as drawn in but payable out 
of the United States.” This instrument 
should be stamped at the rate of 2 cents 
for each $100 or fractional part thereof. 

Respectfully, 
Jas. C. WHEELER, 
Acting Commissioner. 

Mr. FRANK R. Moore, Collector First 

District, New York, N. Y. 


CIRCULATION TAX—MEXICAN BANK 

NOTES. 

Banks in the United States receiving on 
deposit and paying out Mexican bank 
notes which have not been, nor are at 
any time, used for circulation in the 
United States, are not required to pay 
a tax of ro per cent. thereon under sec- 
tion 20, act of February 8, 1875. 


Office of Comm’r, etc., Dec. 14, 1900. 
Gentlemen:—In reply to the letter 
signed by officers of the First National 
Bank, the Lowdon National Bank, 
and the State National Bank of El 
Paso, Tex., which you referred to this of- 
fice on the 8th inst., relating to the ruling 
in Treasury Decisions, vol. 3, No. 30, 
pages 24-25, wherein it is held that banks 
receiving and paying out in the United 
States Canadian bank notes that have 
been used for circulation in the United 
States, are required to pay a tax of 10 per 
cent. thereon under section 20 of the act 
of February 8, 1875, will you please in- 
form them that this ruling has no applica- 
tion to the case which they present of a 
bank in the United States which receives 
on deposit Mexican bank notes and pays 
these bank notes to the depositor or his 
order, if these Mexican bank notes thus 
received on deposit and paid out to the 
depositor have not been used for circula- 
tion in the United States and after pay- 
ment to the depositor are not put in Cire 
culation in the United States. 
The banks say with reference to this 
Mexican money: 


In fact, it does not circulate at all in 
the United States, in any sense of the 
term, but is bought purposely for sale to 
Mexican tourists, and such Mexican misz- 
ing companies as transact their banking 
business with banksin the United States 
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and require Mexican money with which to 
pay their employees in the Republic of 
Mexico, and to merchants in Mexico who 
need it for payment of Mexican customs 
duties on merchandise imported into Mex- 
ico from the United States. Considerable 
quantities of Mexican bank notes are 
shipped by the banks along the border to 
banks in Mexico City, who, in turn, re- 
imburse us in New York exchange at the 
Mexico market rate. 


Upon this statement of facts, it is held 
that the banks in the United States thus 
receiving and paying out Mexican bank 
notes which have not been, nor areat any 
time, used for circulation in the United 
States in lieu of the money or currency of 
the United States, are not required to pay 
the tax of 10 per cent. thereon. 

Respectfully, 
Rost, WILLIAMS, Jr., 
Acting Commissioner. 
A. S. Pratt & Sons, Washington, D.C. 


CAPITAL AND SURPLUS OF BANKS, 


Opinion of Attorney-General on capital 
and surplus of banks— Previous opinion 
of February 4, 1899, reaffirmed—Con- 
gress, in taxing capital, meant to tax 
only the capital of the bank in its strict 
technical sense under the banking laws, 
and that, in taxing surplus, it meant the 
fund formally set apart by the board of 
directors as surplus inits restricted and 
technical sense in banking. 


Office of Com’r., etc., January 5, 1gor. 
To Collectors of Internal Revenue: 

The appended opinion of the Attorney- 
General relative to the capital and sur- 
plus of banks is published for the inform- 
ation of all concerned, 

Rosr. WILLIAMs, JR., 
Acting Commissioner. 


Department of Justice, 
Washington, D.C., Dec. 27, 
Sir:—I have the honor to acknowledge 
the receipt of your letter of June 7, 1900, 


1900, 
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1eth. 
t and 
and 
f June 
etter 
laims 
’y the 
ladel- 


in which you ask my opinion as to 
er the ‘‘undivided profits” or ‘pr 
loss” account are taxable as capi 
surplus under section 2 of the act 
13, 1898. It appears from your 
that this question arises from two 
for refunds made, respectively, 
Girard Trust Company and the Ph 
phia Trust Company. In the claim of 
the Girard Trust Company, the returns 
show that its capital is $1,000,000 and its 
undivided profits for 1898, were $2,635,. 
298.99, and for 1899 $2,617,439.74. In 
the claim of the Philadelphia Trust Com- 
pany the capital is given as $1,000,000, 
and the so-called profit and loss account 
for 1898 was $2,157,325.84, and for 1899, 
$2,240,404, the twe last mentioned am- 
ounts showing undivided profits to the 
amounts mentioned. 

You refer me to an opinion of this de- 
partment, dated February 4, 
which I advised you that the section of 
the war revenue act above referred to had 
reference to the “capital of the bank and 
other funds belonging to it, which by law, 
or the action of the bank authorities, as- 
sumed the character of capital, and which 
the bank uses in carrying on its business,” 
and you ask me whether the facts stated 
in the present claims for a refund will 
“warrant the refunding of the amount 
which these banks have paid on ‘undivided 
profits’ in one case, and the ‘profit and 


1899, in 


loss’ account in the other case.” 

While the sentence from the opinion 
last quoted might seem to justify the con- 
clusion that undivided profits, or the pro- 
fits represented by the so-called profit and 
loss account, may “assume the character 
of capital” and be taxable as such, or at 
least as surplus, yet the opinion as a whole 
seems to me to negative such suggestion. 
The question then submitted was as to 
whether the undivided profits of a nation- 
al bank were to be excluded from the cap- 
ital and surplus of the bank in estimating 


‘ 
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the amount of the special tax imposed by 
section 2 of the war-revenue act, and this 
department then reached the conclusion 
that “the undivided profits of a bank are 
not surplus, and can not be estimated 
under the law in question as a part of a 
bank’s surplus.” The opinion defines the 
term surplus as ‘‘such amount as has been 
set apart by a vote of the directors, 
or other authorized action of the bank, 
to strengthen the capital.” While in 
the sentence cited in your letter refer- 
ence is made to the ‘‘other funds” belong- 
ing to the bank ‘‘which by law, or the ac- 
tion of the bank authorities, assumed the 


’ 


character of capital, and which the bank 
uses in Carrying on its business,” yet the 
expression “other funds” refers only to 
he surplus, and the surplus had already 
been defined as the amount formally set 
apart by action of the board of directors, 
and, as has been shown, the opinion ex- 
pressly excluded undivided profits from 
such surplus, 

As the general language used in the 
sentence from the opinion of February 4, 
1899, and quoted in your letter, has ap- 
parently led to some doubt in your mind 
as to whether undivided profits, if used as 
working capital, become, for purposes 
of taxation, either capital or surplus, I 
have reeexamined the question, and now 
teaffirm the opinion of February 4, 1899, 
as I have interpreted it. Iam clearly of 
opinion that Congress, in taxing capital, 
meant to tax only the capital of the bank, 
in its strict technical sense under the 
banking laws, and that, in taxing surplus, 
it meant the fund formally set apart by 
the board of directors as surplus in its re- 
stricted and technical sense in banking. 

[tis true that the word surplus, in its 
general and popular meaning, would in- 
clude undivided profits, for the excess of 
receipts over disbursements is, in a certain 


Sense, surplus or profits, but it could 


be said, with equal force, that the profits 


of a bank are part of its working capital, 
if not distributed as dividends, and yet it 
can not be contended that, for purposes 
of banking, undivided profits constitute a 
part of the capital of a bank in the sense 
in which the word “capital” is ordinarily 
and generally used. The national bank- 
ing laws clearly distinguish between sur- 
plus and undivided profits. By sec. 5199 
of the Revised Statutes, every national 
bank is prohibited from declaring “any 
dividend until one-tenth part of the net 
profits of the preceding half year have 
been carried to the surplus fund, until a 
surplus of twenty per centum of the capi- 
tal stock has been accumulated.” In de- 
termining whether the twenty per centum 
has thus been accumulated,it could not be 
pretended that the undivided profits were 
to be added to the fund formally known 
as surplus, and there is, therefore, a clear 
distinction between fund and the 
undivided profits of a bank, for nine- 
tenths of the profits may be excluded 
from the fund called “surplus.” It is 
clear, moreover, from the section cited 
that, in addition to the capital, the bank 
must have the additional security of a 
surplus of at least twenty per centum of 
the capital stock before dividends are pay- 
able. This surplus fund, therefore, has 
the idea of permanence, and while not 
capital in its restricted sense, yet “as- 
sumes the character of capital.” Undi- 
vided profits, however, have no necessary 
permanence; they come to-day and may 
be gone to-morrow. If the necessary 
surplus fund is in existence, the undivided 
profits are immediately distributable 
among the stockholders in the form of 
dividends. It is thus apparent that the 
word surplus means a distinct and specia 
fund, plainly recognized by statute, and 
which must exist independent of the fund 
called “undivided profits’ as a condition 
for the payment of dividends, and the 
Comptroller in requiring quarterly reports 


such 
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from national banking institutions re- 
quires this distinction to be observed. It 
is true that the present claimants are not 
national banking institutions and have no 
“surplus” fund, but Congress did not 
mean that the expression surplus should 
have one meaning when applied to na- 
tional banks and another when applied to 
state banking institutions or trust com- 
panies. The only question, therefore, is 
whether Congress, when it provided by 
section 2 of the Revenue Law of 1898 
that bankers should pay a special tax- 
and when it provided that “in estimat- 
ing capital, surplus shall be includ- 
ed,” meant surplus in the restricted 
and technical sense with which Congress 
had used it in the national banking laws, 
and in which banking institutions of every 
kind use the term, or whether Congress 
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had reference to every form of ex 
receipts over disbursements, ho, 
evanescent and uncertain ‘in char 
The latter construction would cause much 
confusion and uncertainty in the effort of 
your Department to administer the law 
and would often lead to inequality between 
banking institutions of the same class, 
Such construction should be avoided. I 
am clear that Congress used the word 
surplus in its technical and restricted 
sense, and meant a fund formally set 
apart and called surplus by the authorized 
officers of the bank, and the previous 
opinion of this Department of February 
4, 1899, is to be so understood. 


ss of 
ever 
icter, 


Very respectfully, 
Joun W. GricGs, Atty. Gen’l. 
The Secretary of the Treasury. 


THE GREATEST EXPORTING NATION. 


The United States Leads Great Britain and the World. 


™ The United States seems likely to 
stand at the head of the world’s list 
of exporting nations inthe year 1900. 
One by one the great nations have 
fallen behind in the race for this dis- 
tinction until during the past five 
years only the United Kingdom and 
the United States could be considered 
as competitors for the distinction. of 
being the world’s greatest exporter 
of articles of home production. In 
1894 the United Kingdom led the 
United States by nearly $250,000,000 
and in 1897 the United States had so 
rapidly gained that she was but $60,- 
000,000 behind. In 1898 the United 
States took first place, our exports in 
that year exceeding those of the 
United Kingdom by nearly $100,000,- 
000. In 1899 the United Kingdom 


again stood at the head of the list, 
her exports exceeding those of the 
United States by nearly $35,000,000. 
In the eleven months of 1900 whose 
figures have been received by the 
Treasury Bureau of Statistics, the do- 
mestic exports of the United States 
exceed those of the United Kingdom 
by $5,473,670, and should this rate 
of gain be maintained in December, the 
United States will in the year 1900 
show a larger exportation of domes- 
tic products than any other nation 
in the world. 

Even this distinction, however, of 
heading the world’s list of expo: ting 
nations, but partially telis the story 
of the wonderful growth of our ex- 
port trade as measured by that of 
other nations. Comparing the growth 
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of our exports during the last quarter 
of the century with those of the other 
great nations of the world, we are 
able to better measure the wonderful 
progress shown. France shows no 
increase in her exports of domestic 
merchandise in the closing quarter of 
the century; Germany shows during 
the same period an increase of about 
50 per cent., and the United Kingdom 
shows from 1875 to 1900 an increase 
of nearly 40 percent., while the United 
States shows during that time an in- 
crease of practically 200 per cent 

The following table, compiled from 
official reports, shows the exports of 
domestic merchandise from the United 
States and the United Kingdom, re- 
spectively, in each calendar year from 
1875 to 1899, and eleven months of 
the year 1900: 

Exports of domestic merchandise 
from— 


Calen- 
dar 
Year. 


1875 


United States. United King- 
Dollars. dom. Dollars. 


497,263,737 1,087,497,000 


———— 


1876 
1877 
1878 
1879 


575,735,804 
607,566,495 
723,286,821 
754,656, 755 


39 


976,410,000 
967,913,000 
938,500,000 
932,090,000 


1880 
1881 
1882 
1883 
1884 
1885 
1286 
1887 
1888 
1889 
1890 
1891 
1892 
1893 
1894 


875,564,075 
814,162,951 
749,911,309 
777,523,718 
733,768,764 
673,593,506 
699,519,430 
703,31.,692 
679,597,477 
814,154,86 t 
845,999,603 
957,333,551 
923,237,315 
854,799,454 
807,312,116 
1895 807,742,415 
1896 986,830,080 
1897 1,079,834,296 
i898 1,233,564,828 
1899 1.253,486,000 
*1900 1,308,913,789 


1,085,521,000 
1,138,873,000 
1,175,099,000 
1,166,982,000 
1,134,016,000 
1,037,124,000 
1,035,226,000 
1,079,944,000 
1,141,365,000 
1,211,442,000 
1,282,474,000 
1,203,169,000 
1,105,747,000 
1,062,162,000 
1,051,193,000 
1,100,452,000 
1,168,671,000 
1,139,882,000 
1,135,642,000 
1,287,971,039 
1,303,440,000 


*Eleven months. 


A NEW COUNTERFEIT. 


Treasury Department, 
Office of the Secretary, 


Washington, D. C., Jan. 15, 1901. 


This isa very poor direct photo- 
graphic reproduction of the $10 note 
of the Tompkins County National 
Bank of Ithaca, N. Y.; check letter B; 
Treasury number T5377076; charter 
number 1561; bank number 3894; 
series of 1882. 

It is printed on two pieces of paper 
between which silk fibre has been dis- 
tributed. The serial number, bank 
number, charter number, and seal on 


the face of the note have been touched 
up with red ink, 

The brown color on the back of the 
note fairly approximates the genuine, 
but the center of the note where the 
charter number appears has been 
washed with green ink that is muddy 
in quality and which, in the sample 
before me, has soaked through and 
discolored the face of the note. 

No one familiar with money should 
be deceived by the counterfeit. Thus 
far the appearance of the notes has 
been confined to Central and Western 
New York. John E. Wilkie, Chief. 
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THE ADVENT OF TWENTIETH CENTURY BANKING. 


In viewing the business of banking 
as it embarks onits twentieth century 
career, the chief characteristic with 
which the onlooker is impressed,is that 
of magnitude—the colossal deposits 
which are now entrusted to the banks 
of the country by the public and the 
gigantic and multifarious enterprises 
in which this great volume of aggre- 
gated wealth is employed. The clos- 
ing years of the nineteenth century — 
the last decade—may be aptly de- 


scribed as the beginning of an era of 
big figures, and in the light of the un- 
developed possibilities of the future, 
even this vast accumulation of loan- 
able or investable wealth will doubt- 
less appear tame when compared with 


the aggregates which it will fall to 
the lot of the statistician to report a 
century, or half a century, hence. 
What is especially noteworthy con- 
cerning the great amount of deposits 
and of loans now reported by the 
banks of the country, is that their el- 
evation to the colossal has all trans- 
pired within a very few years last 
past. Less than twenty years ago 
not a bank in the country had de- 
posits which aggregated as much 
as $20,000,000—that amount of 
money then seemed enormous for a 
single institution to be entrusted 
with; and yet to-day, notwithstand- 
ing the large increase in the total 
number of banks, the one hundred mil- 
lion mark has been largely exceeded 
by one, and the fifty million mark by 
several banking institutions, while a 
line of deposits ranging from twenty 


to fifty million, of which numerous in- 
stitutions can boast, is looked upon 
as nothing extraordinary. 

Another characteristic of banking 
with which the twentieth century is 
greeted, is the wide diversification of 
its forms, suited to meet every require. 
ment of trade, commerce and business 
industry, of savings and investment, 
and of financial trust. Inaddition to 
the old line of deposit and discount 
banking, we now have the savings in- 
stitution which collects the small sav- 
ings of the wage-earner and invests 
them in safe, incdme-bearing securi- 
ties, as well as the modern trust com- 
pany, the financial trustee whose 
functions of executor, guardian, 
trustee, registrar and transfer agent 
of stocks, and fiscal agent in the re 
organization of properties and in the 
marketing of securities, meets every 
need of a wealthy and enterprising 
community. 

Of the bank note, we must record 
that it has, to a degree, taken a back 
seat, not enjoying the prestige or 
prominence in commercial affairs it 
once held. We still have the national 
bank note as part of our currency me- 
dium, but that is all. The decadence 
of the bank note is the result of evo- 
lution. The bank check, its success- 
or, has largely usurped its functions, 
and over ninety per cent. of the pay- 
ments in retail trade and over half the 
volume of payments in wholesale trade 
are now effected by checks on banks 
which, by indorsement and delivery 
and by prompt redemption, consti- 
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tute a very efficient and popular circu- 
lating medium. Among the problems 
of the new century in this connection 
will be the correction of abuses grow- 
ing out of the use of the bank check 
asa medium of payment far away 
from its base of redemption; or at all 
events, the facilitation of its redemp- 
tion by simplification and improve- 
ment in the methods of its collection. 

With the dawn of the twentieth cen- 
tury is also discernible a well-defined 
sentiment for the better banking edu- 
cation of those who aim to make 
this calling their lifeemployment, and 
adesire for, and movement towards 
the procurement of, better laws for 
the government of the banking busi- 
ness and of the instruments of com- 
merce in which bankers deal. 

Among the banks and financial in- 
stitutions of the country which enter 
the twentieth century with a satisfac- 
tory and profitable volume of depos- 
its, a well-invested line of loans and 
discounts, and a general condition of 
prosperity, the following may be men- 
tioned as typical. 


NEW YORK. 

THE NATIONAL CITY BANK. 

The growth of this great institu. 
tion has been largely augmented by 
its increase in capital from $1,000,000 
to $10,000,000 during the last year. 
At the beginning of the New Year, 
January 1, 1901, the capital, surplus 
and profits were $15,400,000 and the 
net deposits $123,000,000, being an 
increase of $17,000,000 over the cor- 
responding figures of a year before. 


THE WESTERN NATIONAL. 


On December 31, 1900, the deposits 
of the Western National Bank were 
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$56,466,797 and the surplus and net 
profits $1,883,343. In view of the 
fact that this institution is but thir- 
teen years old, this shows a growth 
in volume of business which is truly 
marvelous, making a record unequaled 
by that of any other banking insti- 
tution in the country. 


BANK OF NEW YORK, N.B.A. 

This, the oldest of all the New 
York banks, shows an exceptional 
growth for the year 1900, its de- 
posits December 13, 1900, being $26,- 
024,500, an increase of $10,131,400 
or nearly 40 per cent., and its sur- 
plus and profits on the same day 
were $2,074,300. 


THE CHASE NATIONAL. 


On December 29, 1900, the net de- 
posits of the Chase were $42,294,000, 
surplus and profits $2,110,500. Dur- 
ing the year the surplus was increased 
$513,700 or 51 per cent., and the 
bank, in addition, paid away 12 per 
cent. in dividends. 


THE LIBERTY NATIONAL. 

On January 1, 1901, the Liberty 
National Bank’s deposits were $7,- 
000,000, an increase of $2,000,000 
or 40 per cent. during the year 1900 
and the undivided profits were $652,- 
000, an increase for the year of $182,- 
000 or 36 percent. Foraninstitution 
that was organized in 1892, a little 
more than eight years ago, the accu- 
mulation of an undivided profit ac- 
count of 40 per cent. in excess of its 
capital reflects much credit upon the 
management. 


THE NATIONAL PARK. 
On December 31, 1900, the deposits 
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of the National Park Bank were 
$70,182,000, an increase of deposits 
of about 25 per cent. during the 
year. The surplus and profits on the 
same day aggregated $3,403,000. 


THE SEABOARD NATIONAL. 


On December 31, 1900, the deposits 
of this bank were $22,000,000 and 
the surplus and profits $820,000. 
‘During the last year, the Seaboard 
made a gain of 36.8 per cent. in prof- 
its, after paying a dividend of 6 per 
cent. 


THE GALLATIN NATIONAL. 


At the close of business on Decem- 
ber 13, 1900, the deposits of the Gal- 
latin were $13,462,559 and surplus 
and profits $1,873,324. These figures 
show a substantial gain during the 
year. 


THE NATIONAL BANK OF 
NORTH AMERICA. 


The National Bank of North Amer- 
ica issued a statement at the close of 
its business January 2, 1901, which 
shows its deposits to be $18,092,405 
and its surplus and profits $807,668. 
This indicates an increase in deposits 
for the year of about $3,000,000. 
This institution is having a steady 
and substantial growth under a care- 
ful and conservative management. 


THE MERCANTILE NATIONAL. 


On December 29, 1900, this bank 
had net deposits of $13,860,000 and 
surplus and profits of $1,239,000, 
being an increase in deposits for the 
year of over $2,600,000 and an in- 
crease in the profit account, exclusive 
of dividends paid, of $150,000. 
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THE MERCHANTS’ NATIONAL. 

On December 31, 1900, the deposits 
of the Merchants’ National were $18,. 
000,000, surplus and profits $1,200,. 
000. On December 20, 1900, this in- 
stitution paid its 193d consecutive 
semi-annual dividend. 


THE NATIONAL BANK OF THE 
REPUBLIC. 

At the close of the year, this bank 
reports deposits of $25,625,500 and 
surplus and undivided profits of $1,- 
062,000. These figures show a sub- 
stantial increase of business and prof. 
its over those of a year ago. 


CHICAGO. 


THE MERCHANTS’ LOAN AND 
TUUST COMPANY. 

This well-known institution which 
was incorporated in 1857 began the 
new century with capital and surplus 
of $2,803,669 and deposits $25,030,- 
307.07. This company conducts a 
wide range of financial transactions, 
having a banking department, trust 
department, foreign exchange depart- 
ment, bond department and safe de- 
posit vaults. 


THE FIRST NATIONAL. 
This great institution has issued a 
statement of condition January 1, 
1901, reporting a capital and surplus 
of $8,000,000 and deposits $57,034,- 
581.63. The last year has been one 
of great prosperity for this bank. 


THE BANKERS’ NATIONAL. 


This bank opened for business Aug- 
ust 11, 1892. From its report of 
condition December 13, 1900, it has 
a capital and surplus of $1,225,000 
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and deposits of $10,694,803.49, being 
an increase of $1,660,000 during the 
year. The bank has had a steady in- 
crease in deposits from $3,400,000 in 
1896 to $6,000,000 in 1897, $7,200,- 
in 1898 and $9,034,000 in 1899. It 
has succeeded in crossing the $10,000,- 
000 mark before the end of the cen- 
tury. 


THE DROVERS’ NATIONAL. 


The Drovers’ National Bank, Union 
Stock Yards, Chicago, has a capital 
of $250,000, surpIns and profits of 
$200,000, and deposits, according to 
the official statement of December 
13, 1900, $4,786,877. 


MERCHANTS’ NATIONAL. 


Established in 1864, the Merchants’ 
National Bank reports a capital and 
surplus, on December 1%, 1900, of 
$2,700,000 and deposits $14,521,- 


165.41. 


THE CONTINENTAL NATIONAL. 

On December 31, 1900, the books 
of this bank show as foliows: Cap- 
ital, $2,000,000, surplus and undi- 
vided profits, $754,000 and deposits 
$30,173,340.81. 


NATIONAL BANK OF THE 
REPUBLIC. 

The deposits of the National Bank 
of Republic on December 31, 1900, 
were $10,980,798.59 and surplus 
and undivided profits $211,014.99. 


COMMERCIAL NATIONAL. 


At the close of business December 
31, 1900, the Commercial National 
Bank of Chicago had capital, $1,- 
000,000, surplus, $1,000,000, undi- 
vided profits, $297,514.29 and de- 
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posits $21,916,642.55. The above 
undivided profits are net, after writ- 
ing off all expenses, bad and doubt- 
ful debts, state, county, city and 
government taxes, and the payment 
of dividends during the year aggre- 
gating $120,000, being 12 per cent. 
on the capital paid in equal 3 per 
cent. dividends quarterly. 


THE AMERICAN TRUST AND 
SAVINGS. 

At the close of business December 
31, 1900, this bank had a capital 
of $1,000,000, surplus $250,000 un- 
divided profits $80,655.11 and depos- 
its $12,683,540.21. 


ST. LOUIS. 


AMERICAN EXCHANGE BANK. 

This bank begins the new century 
with a capital of $500,000, surplus 
$400,000 and deposits of $5,000,- 
000. 


MILWAUKEE. 
THE FIRST NATIONAL BANK. 
This bank has a capital of $1,000,- 
000. At the close of business Decem- 
ber 31, 1900, its surplus and profits 
were $600,000 and deposits $14,668,- 
000. 


BOSTON. 

NATIONAL BANK OF REDEMP- 

TION. 

The report of condition of this bank 
at the close of business December 13, 
1900, shows capital of $1,000,000, 
surplus and profits $511,207.72, and 
deposits $9,898, 704.08. 


AMERICAN LOAN AND TRUST 
COMPANY. 


The statement of condition of the 
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American Loan and Trust Company 
on January 1, 1901, shows capital 
$1,000,000, surplus $800,000, net un- 
divided profits, $90,307.12 and de- 
posits $6,789,110.76. 


INTERNATIONAL TRUST CO. 

According to the last published 
statement of this company which 
was issued at the close of business 
October 31, 1900), the company had 
a capital of $1,000,000, surplus of 
$2,000,000 and undivided earnings 
of $417,228.07. Its deposits were 
$10,975,346.82. In addition, it held 
in its trust department, trust depos- 
its under wills and agreements of 
trusts of $1,820,053.60. 


BUFFALO. 
THE MARINE BANK. 

On the night of December 31, 1900 
the following was the condition of 
the Marine Bank of Buffalo. Depos- 
its, $7,467.428.95, surplus and undi- 
vided profits $1,082,340.49. 


MANUFACTURERS AND TRADERS. 
On December 31,1900, this bank 
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had deposits $6,309,206.09, surplus 
and undivided profits $600,254.70 
and capital $900,000. 


CITY NATIONAL. 


The City National Bank of Buffalo 
has a capital of $300,000, surplus and 
undivided profits $208,725.46 and 
deposits $2,667,434.46, according to 
the statement of its condition at the 
end of the century. 


THE PEOPLE’S BANK. 


The People’s Bank of Buffalo, at 
the close of business December 4, 
1900, had capital $300,000, surplus 
and undivided profits $112,068.41 
and deposits $2,005,996.58. This 
bank was organized May 20, 1889. 


PHILADELPHIA. 


FOURTH STREET NATIONAL 
BANK. 


On December 31, 1900, this bank 
had a capital of $1,500,000, surplus 
$1,800,000, undivided profits, $153,- 
175.49 and deposits $31,531,413.70. 


SET-OFF AGAINST BANKRUPT. 


Bankers will notice the decision 
in a western case under the bank- 
rupt law to the effect that a bank- 
rupt’s deposit in a bank, at the time 
of filing the petition in bankruptcy, 
cannot be applied in reduction of an 
existing indebtedness of the bankrupt 
to the bank. This decision is made 
under section 68 b‘(2) of the Bank- 


rupt Act providing that a set-off shall 
not be allowed in favor of a debtor 
of the bankrupt which was transferred 
to him after the filing of the petition, 
or within four months before such fil 
ing, with knowledge or notice that 
such bankrupt was insolvent. For 
full particulars, see report of the case 
at page 50, 
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RELATION OF THE FARMER TO THE BANKER. 


A Paper read before the Farmers’ Institute by Mr. J. L. Therme, Cashier 
of the Keosauqua State Bank, Keosauqua, Iowa. 


Mr. Chairman, Ladies and Gentlemen: 
—A few days ago I was graciously sum- 
moned by your courteous secretary, in 
behalf of your committee to appear before 
this institute and tell you what I know 
about farming and banking. 

I protested, told him I was no public 
speaker, that I hadn’t faced an audience 
since my first compulsory effort at school, 
when with trembling knees I mounted 
that dreaded platform—the nightmare of 
many a schoolboy—and spoke that inspir- 
ing piece “The Boy Stood onthe Burning 
Deck.” In vain I begged of your secre- 
tary to be excused. He was so gracious 
in his persistency and the request of your 
committee was so flatteringly worded, 
saying I had been especially chosen on 
account of my ability and fitness, etc., 
etc., to discuss this particular subject. 
Now I don’t believe that; and I think 
will agree me before 1 get 
through. But, however this may be, I 
yielded to the fulsome praise of your af- 
fable secretary. I told him if this insti- 
tute could stand the punishment and he 
would guarantee me safety as a “‘banker”’ 
in the hands of farmers I would make the 
effort. 


you with 


I am here, ladies and gentlemen, 
to inflict that punishment. You ask me 
to define and to discuss the relation of 
the farmer to the banker? A _ very broad 
subject and liberal one. Broad in its 
scope because its history is the record of 
centuries; liberal because at last preju- 
dice opens its eyes and concedes that the 
“Man with the Hoe” has something in 


common with the man in the gilded cage. 


My farmer friends, did you ever stop to 
think that,if it had not been for that fatal 
blunder of our parents in the Garden of 
Eden, you and I would have missed our 
occupation.’ The penalty imposed for 
that sad error made a farmer out of you; 
and asa tiller of the soil, your labor has 
made a banker out of me. So, when you 
ask me what relation I bear to you, I will 
answer; a creature of your own creation, 
a rib from your own body. 
me, 


So don’t deny 
But my friends I will not detain you 
long at the outer gates of that ideal Eden 
from whence you were banished, doomed 
to earn your bread in the sweat of your 
brow, nor will I detail the varied changes, 
trials and tribulations you have passed 
through, I will only say that you have 
come down through these cycles of ages 
in millions and multiplying millions of 
hard, faithfui, patient toilers, until to-day 
you find yourselves a part and parcel of 
the most elect race on the face of the 
earth, and, coming nearer home, the sturdy 
yoemanry of the most fruitful country of 
the western hemisphere. The happiest, 
most intelligent and prosperous citizens of 
the grandest and richest republic of the 
world, the United States of America. This 
is yourhome. | he product of your own brain 
and toil, a nation of seventy-six millions 
of people, among which you as farmers 
number seven millions as male adults or 
as heads of families, with nearly 500,000 
farms. So you see, my farmer friend, you 
have evolved into an important fellow 
since the hour of your lost heritage. But 


it is not my intention to recite the glories 
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and sing the praises of yourachievements. for mice and rats, and your fine mansion, 
It is not the purpose for which you the pride of your wife, sons and daugh- 
brought me here. Besides, adjectives ters, might have remained the old log hut, 
would fail me. I merely allude to them, Buried money is as useless as the dry and 
not wholly as a source of pride, but to withered tree in your orchard and might 
pause and ask myself the question, how as well have remained in the mine. The 
has all this been wrought? I find my an- banker, my friends, is the agent through 
swer in the three simple words, brain, toil which all this idle money again finds its 
and money. Words, in whose meaning’ way on its mission of mercy, in the chan- 
lies the solution of all human progress. nels of trade. As a farmer you have a 
Three magic words that are the trinity of dual relationship with the banker both as 
the commercial world. Wordsthat stand a depositor anda borrower. Asa depos. 
as the capital stock for you as a farmer _ itor, you bring the proceeds of your cat- 
and for me as a banker. tle, your hogs, your grain; you say to 

My friends, what is a farmer, and what him, take care of this for me until | need 
isa banker? If I, as a banker without it. Hegives you your pass-book which 
further experience or knowledge, was to is the bank’s note to you, payable on de- 
accept the ordinary dictionary definition mand. Now by this act what have you 
of your calling, that is, “a farmer, one done? You have not only ridden yourself 
who tills the ground,” I would have about of the care and responsibility and safety 
as an intelligent idea of yourtrue occupa- of your money, but you have made it pos- 
tion as if you were to accept a like defini- sible that it should again go to your 
tion on my side, “a banker, one who neighbor in his present need, with the 
handles money,” and said you knew all banker as your security. As a borrower, 
about my business. My friends, a cor- you go to him and say,I need some 
rect and intelligent understanding of money, there is a piece of land I can buy 
things is all we lack to make all the world — that will just square my farm, can you let 
acommon brotherhood. Prejudice, the me have it? Knowing your worth, your 
child of ignorance, has caused most of the good sense, your habits of frugality and 
troubles of this world. It has caused na- industry, he says yes, and thus as the de- 
tions to war, states to quarrel, families to positor of yesterday, you become the bor- 
part, and last, but not least, ithas arrayed rower and debtor of to-day. This, my 
labor against capital. Now what is this farmer friends, is “business” or trade as 
mysterious iron-barred place called a_ we call it, the great factor which has 
bank? I will tell you. Itis notonly the made it possible that your tangled forests, 
place where ail the idle money of a com- your wild prairies should become the lux- 
munity seeks the safety of its vaults, but urious pastures of your fattening herds, 
it is the medium through which this idle and the fertile fields of your ripening 
money is returned in the channels of grain. But my friends, beautiful as this 
trade. For, my friends, if the only prov- picture of prosperity is to your eye, | 
ince of the banker was to turn his key could not paint it if all the banks of this 
upon all this money, and simply wait at country had sealed the doors of their 
his leisure for the owner to call for it, vaults upon the $1,500,000,000 which 
your farm would go to weeds, your cattle nearly 10,000,000 of stockholders have 
would starve in their tracks, your fine placed in their keeping as a pledge of 
barns might rot in emptiness, your well- good faith to the 30,000,000 depositors 
filled granaries might remain only a prey that their savings, running into the stu- 
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pendous sums of plural billions, would be 
returned to them dollar for dollar. Nor 
yet could I paintit, if these willing, trust- 
ing, progressive depositors had had no 
confidence in human nature. For, my 
friends, all credit is based largely in the 
spirit of confidence. Confidence in the 
girl you loved has made her your wife; 
confidence in the productiveness of the 
land you bought has made it your price- 
less farm and home of to-day; confidence 
in your government has made it possible 
that this greatest of nations should have 
emerged from the darkest hour of her ad- 
versity to be the financial mistress of the 
world. My farmer friend, don’t destroy 
this confidence by your grumbling and 
the bewailing of your lotasa farmer. I 
know your work is hard,but if your hand 
is notso soft and white as your banker 
friend’s, nor yet your linen as white, re- 
member the banker’s life is not all a bed 
of roses, that he seeks his pillow at night 
if not with as tired a body, with just as 
much of a tired and aching brain. Show 
that you have as much confidence in your 
banker as he places in you. When you 
have parted with your bunch of cattle and 
hold in your hands its value in money, 
don't wait till darkness hovers over your 
orchard, and then with spade, tin can and 
lantern hunt out some favored spot, 
marked by a picket in your fence, dig a 
hole, bury your money, and congratulate 
yourself that you can be your own bank- 
er, You never acquired your present 
prosperity that way. Besides, your money 
is not Your will rot, the 


safe. fence 


identical picket may be snatched away, or 


some poor wandering ‘‘Willic’’ occupying 
some nearby stack, may have seen you, 
and when you are gone, conclude that he 
in turn may become _ your 
banker. I repeat again, 
Trust your banker as_ he trusts you. 
Your interests are mutual. Come to him 
for advice and he will gladly give it to you, 
even as he seeks yours in the things 
that belong to your own calling and with 
which he is not familiar. There are 
many little minor details that enter into 
a banker’s duties, as there are in yours as 
a farmer. 


unwilling 
don’t do it. 


But I will not tax your pa- 
tience by'discussing them to-day. I will 
leave them as “queries” for you to pro- 
pound among yourselves, If my remarks 
have not met your expectations, blame 
me, not my subject, for it is fruitful in 
thought, wide in range, and if I have not 
done it justice, it is because I had an ele- 
phant on my hands and didn’t know how 
to manage him. And now, in conclusion, 
(I know you are glad to hear that word) 
let me say to vou, as a farmer don’t be 
ashamed of your calling. If in the great 
process of evolution, fate has placed the 
mechanic at his bench, the merchant in 
his store, the banker at his counter, and 
you as a farmer at the guiding end of the 
plow, it certainly has given you the grand- 
est, noblest task. It is yours to feed the 
world. A calling which, if abandoned or 


negligently followed, would depopulate 
your cities and take every ship from your 
seas. A power placed in your hands, 
greater than that placed in the hands of 
kings, queens and presidents. You should 
be proud of it. I thank you for your at- 
tention. 
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BANKING AND FINANCIAL COMMENT. 


NATIONAL BANKS AND THEIR 
LOANS. 


(New York Sun), 


The report of the Comptroller of the 
currency for the yéar ended Oct. 31, 1900, 
shows that the condition of the national 
banks of our country is one of exceeding 
prosperity and strength. There are near- 
ly four thousand of these institutions in 
existence, having combined resources of 
over $5,000,000,000. During the year 
348 new banks were organized, most of 
them under the favorable provisions of 
the Refunding act. The total bond se- 
cured currency circulation of the country 
is nearly $300,000, 000. 

These statistics are, however, matters 
of common knowledge, and the most im- 
portant feature of the Comptroller's re- 
port is his recommendation for additional 
legal restrictions surrounding loans to di- 
rectors and executive officers of banks. 
The Comptroller says that 17 per cent. of 
the total failures of national banks during 
the past year have been due to excessive 
loans to bank officers and directors, and 
that a minute examination has disclosed 
that the direct and indirect liability of 
these officers and directors nowamountsto 
37-55 per cent., or nearly one third, of 
the total capital of the banks controlled 
by them, Many, and probably nearly all, 
of these loans are well secured, but there 
are intolerable possibilities of laxity and 
impropriety. The trouble with the Bank- 
ing laws as they stand is that the Comp- 
troller has no power to inflict a penalty 
for the making of excessive loans by 
banks, while, on the other hand, the law 
is behind the times in that, according to 


its literal terms, it prevents large institu. 
tions from loaning the percentage ot their 
total assets which it allows to sma!! banks, 

The Comptroller therefore suggests 
that the present law, which provides that 
no bank shall loan to any person or cor. 
poration a sum exceeding one-tenth of the 
amount of the bank’s capital stock, shall 
be so amended as not to apply wherea 
loan in excess of one-tenth of the capital 
stock shall be less than 2 per cent. of the 
total assets of the bank at the time of 
making the loan, and that the loan shall 
be at all times protected by collateral se- 
curity greater than the excess in the 
amount of the loan over one-tenth of the 
capital stock. 
Comptroller would add a very heavy pen- 
alty, summarily enforcible by the Comp- 
troller, for any violation. 

The fact is, as the Comptroller of the 
Currency and every one else knows per- 
fectly well, that the Banking laws as they 
stand to-day, are very commonly violated, 
for the reason that business demands their 
violation. Banks make loans to corpor- 
ations in excess of one-tenth of their capi- 
tal stock. The officers of a bank should 
not certify a check unless the bark has 
actually in its possession to the credit of 
the drawer of the check the sum named 
therein. Yet we dare say there is hardly 
a bank in this city in the Wall Street dis- 
trict which dces not every day during 
business hours certify checks of its de- 
positors far in excess of their actual bal- 
ances at the time of certification, relying 
implicitly upon the good faith of the de- 
positor in making the certification good 
before the closing of banking hours. The 
banks know that the depositor is conduct 


To this amended law the 
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ing his day’s business on the strength of 
the checks which will be given to him in 
time for deposit in the bank before 3 P. M. 
Debtors and creditors alike are proceeding 
upon the same principle, and at the close 
of the day a general clearing takes place 
in which debits and credits are balanced. 

Occasionally, but seldom, trouble re- 
sults from this practice, and it is then 
usually found that the wrongful over-cer- 
tification has been by some bank officer 
with acriminal intent. Difficulty arising 
from this cause in the ordinary course of 
business is very rare. 

Comptroller Dawes’s recommendations 
are wise and good to adopt. 


THE TREASURY GOLD. 
(Washington Evening Star). 


The largest stock of gold coin and bul- 
lion ever held in the United States is now 
accumulated in the treasury and its 
The total has been rising 
steadily during the whole of the present 
year and the amount is now $474,108,336, 
or about $76,000,000 greater than at the 
close of 1899. The increase up to June 
30 was about $23,000,000, but since that 
time has been about $1,000,000 for July, 
$6,000,000 for August, $10,000,000 for 
September, $18,000,000 for October and 
$17,000,000 thus far in November. 

This gold is not all the direct property 
of the United States, but is held against 
outstanding gold certificates, The amount 
of these, less the amount in the treasury 
and its branches, was $230,755,809 Nov. 
goth. All the remaining gold, amount- 


branches. 


ing to about $243,000,000, belongs to the 
treasury as a part of the reserve fund of 
$150,000, 000, or the free fund of $93,000, - 


eco in the general cash. This surplus of 
gold is in striking contrast with the con- 
ditions of a few years ago, when the total 
gold held for all purposes fell at the close 
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of January, 1896, to $99,693,357, and the 
net amount at the command of the gov- 
ernment beyond the security for gold cer- 
tificates was only $49,845,508. The in- 
flux of gold into the treasury comes part- 
ly from the new gold from the Klondike 
and other mines, but its retention is due 
to the pressure for currency, which leads 
to the acceptance of gold certificates ard 
other paper money in preference to coin. 
The treasury has recently been shipping: 
small notes in large quantities to New Or 
leans and other points upon deposits of 
gold in the New York sub-treasury by the 
New York agents of the southern banks. 

The fact that $474,108,336 is thus ac- 
cumulated in a sense under a single au- 
thority enables an estimate to be made of 
some of the other visible gold resources 
of the country. The national banks re- 
ported gold holdings on September 5 of 
about $312,000,000, but $115,018,140 of 
this amount was in the gold certificates 
issued by the treasury. The remainder of 
about $197,000,000, if added tothe vis- 
ible gold in the treasury, makes a to- 
tal in these two classes of establishments 
alone of about $670,000,000. ‘This is more 
than the entire estimated stock of gold in 
the United States at the close of 1895. 
The amount then estimated to exist was 
$597,927,254, and it was not until Octo- 
ber, 1896, when all fear of a silver victory 
had been dissipated, that the amount rose 
to about the amount now held in the 
banks and treasury alone. 

The gold supply of the country on the 
last day of 1896 was estimated at $692,- 
947,212. The estimated amount Novem- 
ber 1, 1900, was $1,080,027,407, and it is 
probable that the report for December 1 
will show at least eleven hundred millions 
of dollars. If $670,000,000 of this 
amount is visible in two classes of estab- 
lishments only $430,000,000 remain to be 
accounted for in state and private banks, 
personal hoards and actual circulation. 
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The amount outside the treasury and the 
national banks at the close of 1895 was 
estimated to be about $300,000,000, so 
that the treasury estimate of the increase 
in private hands and in circulation during 
the past five years does not seem to be 
excessive. ‘The treasury officials are con- 
fident that the round sum of $475,000, 000 
in treasury gold holdings will soon be at- 
tained, and that even $500,000,000 is not 
beyond reasonable expectation. 

The annual gold production of the 
worid has risen from nearly $100,000,000 
in 1873 to about $320,000,000 in 1899, 
and a nearly equal amount for the cur- 
rent year. When it is considered that a 
nearly uniform but slightly increasing sum, 
amounting perhaps in 1873 to $50,000,- 
000 per year, and in 1900 to $65,000,000 
has to be deducted from the total produc- 
tion to meet the demands of the arts, it 
appears that the amount available for 
uses as money is now four or five times as 
much as in 1873. Hence the great in- 
crease in gold money in gold standard 
countries within the last few years and 
the apparent surplus available ‘for the 
adoption of the gold standard in other 
countries. If $50,000,000 a year was 
swallowed up by the arts in each of the 
ten years from 1880 to 1890, while the to- 
tal production for the ten years, as esti- 
mated by the mint bureau, was about $1,- 
060,000,000, only about $560,000,000 
was available during these ten years for 
addition to the world’s supply of money, 
From 1890 to 1900, however, with an al- 
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lowance of $65,000,000 for the arts anda 
total production of about $2,000,000,000, 
about $1,550,000,000 would remain for 
use as money or nearly three times the 
amount available for this purpose 
the earlier decade. 


during 


MISSOURI MORTGAGE TAX. 


(St. Louis Globe-Democrat—Kansas 
City Correspondence). 


The law firm of Harkless, O'Grady & 
Crysler have notified their banking clients 
that the mortgage amendment, carried 
in the recent elections,’is not worth the 
paper it is written on. They discovered 
that the enabling act passed in 1898 was 
never finished by the framers of the bill. 
The last section specifically directs atten- 
tion to the need of special legislation gov- 
erning the method of levying assessments, 
but abruptly ends without making the pro- 
visions. This section reads: “ In case of 
debts so secured (meaning by mortgage, 
etc.), the value of property affected by 
such mortgage, deed of trust, of contract, 
less the value of such security, shall be as- 
sessed and taxed to the owner of the prop- 
erty, in the manner hereinafter to be pro- 
vided by law.” 

No such manner was ever provided for, 
and, as a result, there will be, if the Gov- 
ernor issues his proclamation announcing 
the adoption of the amendment, a law on 
the books with no means of carrying it 
out. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Form of Collateral Note. 


BANK OF BENSON, 
BENSON, Minn., Dec. 14, 1900. 

Editor Banking Law Journal: 
DEAR SIR:—Will you kindly assist an old 
We have 
been using the enclosed form of collateral note, 


subscriber in the following matter. 


The names and places of those submitting inquiries are published, unless special 


be elaborated somewhat by a clause pledg- 
ing the collateral for other indebtedness 
of the maker, or authorizing a sale before 
maturity in event of depreciation of the 
security, or in other ways. But, so faras 
it goes, the note and power of sale appear 


with interest at the rate of ten per cent. per annum until paid, having deposited 


herewith 


which 


authorize any holder of this note, upon the non-payment of the whole sum due 


upon this note, or any part of the same, at maturity, to sell and convey, at any time after ma- 
turity, either at public or private sale, without notice, and apply proceeds, or as much thereof 


as may be necessary, to the payment of this note and charges, holding 


any deficiency. 


describing the collateral taken,in the space left 
for that purpose,—and are now informed that iy 
Is not the best—and that it is imperfect—when 
we would come to realizing by sale of the collat- 
eral. If you have a better form we should be 
please d O see it, 
F, W. THORNTON, President, 

We do not see anything vitally defective 
in the form of note submitted, It might 


responsible for 


to us to be sufficient to authorize the 


‘holder to adequately realize upon the 


pledged collateral upon non-payment at 
maturity. 

We append the decisions in two recent 
Minnesota cases, involving forms of col- 
lateral notes which have come before the 
courts, which wiil illustrate approved 
forms, and incidentally, the contentions 
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which have been made in those cases with 
respect to sufficiency of the pledge. 

In the first case, which we cite below, 
Penney v. Lynn,the words of pledge are 
comprehensive and the power of sale elab- 
orate. This form of note was used in a 
case where a 20-year lease was assigned 
to a bank as security. Assignments of 
such leases must be in writing, and the 
words ‘‘having deposited with said bank’”’ 
were held to constitute a written assign- 
ment of the lease. 

In the second case, Watson v. Smith, 
the form of power of sale is much more 
abbreviated, being substantially similar to 
the one submitted for criticism, except 
that it confers the additional power of 
sale in event of depreciation of the secur- 
ity. This form successfully passed mus- 
ter before the supreme court of Minnesota 
as entitling the holder to realize on the 
collateral. There was no objection in 
this case to the language of the form, the 
sole contention being that the written de- 
scription of the collateral which had been 
filled in the note,‘‘one mortgage,” etc. was 
not sufficient to embrace the mortgage 
note accompanying it, both note and 
mortgage having been sold by the pledgee. 
But the description was held sufficient to 
cover the mortgage note, as well as the 
mortgage. 


MINNESOTA DECISIONS, 


In Penney v. Lynn, 58 Minn. 371, the 
following form of note was involved: 


$5,000. 7 ae 
Minneapolis Minn., May 9, 1893. 

Ninety days (without grace) after date, 
we promise to pay to the order of our- 
selves five thousand dollars at said bank, 
in gold coin or its equivalent, with inter- 
est after maturity at the rate of 1o per 
cent. per annum until fully paid, for value 
received; having deposited with said bank 
as collateral security for the payment of 
this or any other liability or liabilities of 
ours to said bank, due or to become due, 
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or which may be hereafter contracted,the 
following property, viz. : 


(The property described was a twenty-year 
lease of iron ore-bearing lands. ) 


with full power and authority to said bank 
to sell, assign and deliver the whole or 
any part thereof, or any substitute there. 
for, or any additions thereto, at any bro. 
ker’s board, or at public or private sale, 
at the option of said bank or its president 
or cashier, or its or their or either of their 
assigns, on the non-performance of this 
promise or the nonpayment of any of the 
liabilities above mentioned or at any time 
or times thereafter, without advertise. 
ment or notice, which are hereby express- 
ly waived: and tipon such sale the holder 
hereof may purchase the whole or any 
part of such securities, discharged from 
any right of redemption. And, after de. 
ducting all legal and other costs and ex. 
penses for collection, sale and delivery, 
to apply the residue of the proceeds of 
such sale or sales so to be made to pay 
any, either or all of said liabilities to said 
bank or its assignee, as its president or 
cashier, or its or their or either of their 
assigns shall seem proper, returning the 
overplus to the undersigned. And the 
undersigned agrees to be and remain li- 
able to the holder hereof for any defici- 
ency.” 


[Signature of Maker.] 


This note was indorsed and delivered 
toa bank for value, together with the 
lease described, the only transfer and con- 
veyance of the leasehold estate being by 
virtue of the stipulation and agreement in 
the note. The maker of the note be- 
came insolvent; the note was not paid, 
and the bank brought an action against 
the assignee of the maker to recover upon 
the note and to enforce and foreclose its 
lien upon the leasehold estate. The 
district court found that the bank was 
entitled to judgment for the amount 
of the note, but that 1t did not acquire 
any right, title or interest to or in the 
lease. The supreme court of Minnesota 
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reversed the judgment upon the last stated 
point, holding that while the 20-year lease 
was an interest in lands which came with- 
in the provisions of the statute of frauds 
requiring any assignment, or contract for 
the assignment thereof, to be in writing, 
subscribed by the party assigning the 
same, still the collateral note in all re- 
spects fulfilled such requirements of the 
statute. While this instrument does not 
use the word ‘‘assign” but recites that the 
lease was ‘‘deposited” with the bank, yet, 
taking all of the provisions of the writing 
together, it must be construed, as it was 
evidently intended, as an assignment of 
the lease as collateral security for the 
payment of the note. 

In Watson v. Smith, 60 Minn, 206, a 
promissory note was executed, with a 
power of sale of collateral in the follow- 
ing form: 


‘‘As collateral security for the payment 
of the above note, I have deposited with 
the holder thereof the following property, 
the approximate value of which is esti- 
mated to be five thousand dollars, viz.: 


(‘‘One mortgage’ fully described.) 


and I hereby authorize the holder of above 
note, on non-payment of same at matur- 
ity, or in event of depreciation in the 
value of said collateral to sell the security 
at public or private sale, without notice 
to me, and to apply the avails thereof to- 
wards the payment of said indebtedness. 
In case the proceeds of such sale should 
be insufficient to pay the principal, inter- 
est and charges in full, I agree to forth- 
with pay the deficiency with legal interest. 
[Signature of Maker. | 


Accompanying the mortgage described 
in the above collateral note, was a note 


which the mortgage secured. The maker 
of the collateral note, having defaulted in 
its payment, the payee sold the collateral 
mortgage at public auction, bidding it in 
at the sale, as he was authorized to do by 
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the statute (Laws Minn. 1885, Chap. 171). 
The maker of the collateral note there- 
upon brought suit against the payee for 
conversion of the mortgage note. There 
was noclaim that the sale was not fairly con- 
ducted and in accordance with the statute: 
but he contended that under the power of 
sale the defendant had no power to sell the 
note, but only the mortgage securing it, 
and that in fact all that he did sell was 
the mortgage. ‘This contention was based 
entirely on the fact that the power of sale 
only named the mortgage and did not 
specifically mention the note. The cour 

however, held that there was nothing i: 
this contention. Both note and mortgage 
had been formally assigned. The mort- 
gage was valuable only as security for the 
note. Asale of the mortgage separate 
from the note would amount to nothing. 
The word ‘‘mortgage” was evidently used 
in its ordinary and popular sense, and in 
which it is also often used in conveyanc- 
ing, as including the debt secured, and not 
merely the piece of paper technically called 
a “mortgage.” There was no room for 
doubt as to the meaning of the power of 
sale. What defendant was authorized to 
sell was the security. 


STATUTE AUTHORIZING 
BY PLEDGEE, 


PURCHASE 


Chapter 171, Laws Minn. 1885, au- 
thorizing a pledge to sell and bid in the 
property at public auction, upon compli- 
ance with the statute, referred to in the 
foregoing case, is as follows: 

“Whenever a mortgagee or pledgee of 
personal property has a remedy to enforce 
his lien upon such property by sale there- 
of in case of default, by virtue of the con- 
tract creating such lien, any such mort- 
gagee or pledgee, their legal representa- 
tives or assigns, may, fairly and in good 
faith,.purchase such property or any part 
thereof, at any sale so made; provided 
that such sale, if such mortgagee or 
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pledgee shall wish to bid thereat, shall 
be at public auction and upon like no- 
tice as is required in case of execution 
sales in this state, and shall be conducted 
by the sheriff or his deputy of the county, 
or by a constable of the town in which 
such mortgaged or pledged property or 
some part thereof is situated at the time 
of giving such notice.” 


Notice of Dishonor to Accommodation 
Maker. 
MADISON, Wis., December 13, 1900. 
Editor Banking Law Journal: 

DEAR SIR:—Where A as borrower, executes 
a note and, with the knowledge of the payee, B 
signs with the maker (not as “surety” nor by in- 
dorsement) to accommodate the maker A—the 
bank at the time so understanding it, should 
B receive notice the same as if an indorser, or 
are the two signers to be treated alike? I think 
I have seen in your Journal some decision to 
the effect that such accommodation signer (with 
the maker) when known to have no interest in 
the proceeds, should receive notice of dishonor, 
but cannot now find it. Will you please cite 

any authority governing such case, and oblige, 

Subscriber. 


Under the law merchant, the maker of 
a note, although he is known by the payee 
to have signed for the accommodation of 
his co-maker and has no interest in the 
proceeds, is not entitled to notice of dis- 
honor, and there is nothing in the Nego- 
tiable Instruments Law, which is in force 
in Wisconsin, to change the rule of the 
law merchant in this respect. 

The rule of the law merchant upon this 
point is thus stated by Mr. Daniel at § 970 
of his work on Negotiabie Instruments: 
“The party primarily liable is not entitlad 
to notice, for it was his duty to have pro- 
vided for payment of the paper; and the 
fact that he is maker or acceptor for accom- 
modation does not change the rule.” And 


again at $995, he says: ‘‘Theacce ptor of 
a bill and the maker of a note ar« 
titled to notice, they being the primary 
debtors, nor are those who, from their ir. 
regular execution of the instrument, are 
adjudged joint makers or sureties, their 
contract being to pay in default of the 
principal at all events.” 

The Negotiable Instruments Law (§ t60 
N. Y. Act) provides the following persons 
to whom notice of dishonor must be given: 
“Except as herein otherwise provided, 
when a negotiable instrument has been 
dishonored by non-acceptance or non- 
payment, notice of dishonor must be given 
to the drawer and to each indorser, and 
any drawer or indorser to whom such 
notice is not given, is discharged.” 

This language clearly does not include 
the ‘‘maker” of a promissory note, wheth- 
er accommodation or otherwise. He is 
called a “maker,” not a “drawer.’’ (See 
sec. 320, defining a promissory note). 

The conclusion, therefore, is that both 
under the law merchant and the Negoti- 
able Instruments Law, one who signs a 
promissory note as maker, whether in fact 
for accommodation or otherwise, is not 
entitled to notice of dishonor, for so far 
as the holder is concerned, he is primarily 
looked to for payment. 

We think our correspondent is mistaken 
in his impression of having seen in the 
Journal a decision to the effect that an 
accommodation co maker, when known to 
have no interest in the proceeds, should 
receive notice of dishonor. Probably the 
subject of which he has an indistinct rec- 
ollection is our discussion, at pp. 287, 288 
of the Journal for April 1900, of the mat- 
ter of extension granted the principal 
maker of a promissory note, without the 
knowledge or consent of an accommoda- 
tion co-maker or surety, as affecting the 
latter’s liability. 


ot en- 
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Liability For Notary. 


ROCHESTER, N. Y. Jan. 2, 1gol. 
Editor Banking Law Journal: 

DEAR SIR: We recently sent to a bank in an 
lowa town for collection a promissory note, 
payable there,on which there were two indorsers. 
The bank handed the note over to its notary, 
payment being refused, for protest. The notary 
made demand and protest but was negligent in 
serving notice of dishonor on the indorsers, 
which led to their being held not liable, in one 
of the district courts in Iowa. 

Can the owner of this note, a 
Rochester bank, hold the Iowa bank liable for 
the negligence of its notary? 


Question: 


Cashier. 


The Iowa courts refuse to hold banks 
in that state liable for the negligences of 
notaries in matter of protest and notice. 
They hold that a notary isa public officer, 
under bonds for the faithful performance 
of his duties as such, and not a mere 
agent of the bank. As such officer, the 
bank may not control his acts nor dictate 
in what manner he shall perform his 
duties. If guilty of malfeasance in the 
performance of his official acts, he and 
not the bank, is responsible. It makes 
no difference that the notary is also an 
employe of the bank. When acting as 
such officer he is not discharging his du- 
ties as the bank’s servant. The positions 
are distinct. If the bank exercise pru- 
dence in selecting the notary, the courts 
of Iowa hold its responsibility is at an 
end; itis not liable for his defaults. We 
cite as authority for the above the decision 
of the Supreme Court of Iowa in First 
National Bank of Manning v. German 
Bank of Carroll County, reported in the 
Journal for April 1899 at page 220. 


““‘With Current Exchange.” 


DULUTH, Minn., Jan. 3, 1901. 
Editor Banking Law Journal: 
DEAR SiR: In reading your articles on the 
Negotiable Instruments Law I learn that an 
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instrument with exchange is negotiable. Will 
you please state whether the law of Minnesota, 
in which the Negotiable Instruments Law is not 
in force, is the same in this particular. 
Assistant Cashier. 

Yes. The Supreme Court of Minnesota 
in Hastings v. Thompson, decided in 1893, 
held that the fact that an instrument for 
the payment of a specific sum of money 
is made payable with current exchange 
on a place other than the place of pay- 
ment does not prevent its being a nego- 
tiable promissory note under the law 
merchant. 


Agent’s Authority. 


CARLISLE, Ky., Jan., 8, 1gol. 
Editor Banking Law Journal: 

DEAR SiR: A drummer for a Chicago house 
recently asked us to cash for him the check of a 
Carlisle merchant which he had indorsed in the 
name of the Chicago firm. We refused and he 
then showed us a letter from his firm which 
authorized him to collect accounts on his trip. 
We thereupon cashed the check for him, but 
have been since advised that it was an unsafe 
thing to do. Please enlighten us on this point. 


Yours truly, 
Subscriber. 


The courts have frequently held that 
an authority conferred upon an agent to 
collect accounts for his principal does not 
extend to an authority to indorse checks 
payable to the principal; so that in the 
case you mention, if the Chicago drummer 
should prove dishonest and misappropri- 
ate the money, the Chicago house could 
hold you liable for the check, or the 
money collected thereon. You will find 
in the Journal for October rg00 at page 
785 a statement of the law on this point, 
in which is cited cases previously re- 
ported in the Journal, showing how un- 
safe it is to cash a check on an agent’s 
indorsement of his principal’s name 
where his only authority isto “collect’ 
accounts for his principal. 
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Income Tax on Exchequer Loan. 


NEW YORK, January 14, 1901. 
Fditor Banking Law Journal: 

DEAR S1k:—Can you enlighten me as to the 
right of the British government to deduct from 
the interest payable to American holders of 
British Exchequer notes, an income tax of 5 per 
cent. I subscribed for £50,000 of the British 
exchequer loan on which interest is £375 each 
quarter. But the British government takes from 
this £18 3-4 every four months or £75 per year 
as income tax, and on application to the Chan- 
cellor of the Exchequer in London he answers 
that nothing will be refunded to American hold- 
ers. 

Have I any redress? 

Investor. 


The British government imposes a tax 
on English incomes which varies from 
year to year. The tax is now 5 per cent. 
which is the highest ever exacted. If a 
man’s income does not exceed £160 per 
year the tax, we are informed, does not 
apply, and a graduated rebate is allowed 
to taxpayers on incomes from English 
sources ranging up to £700, above which 
the full tax is payable and irrecoverable. 

If an American holder of English Ex- 
chequer notes can prove that his total an- 
nual income from all English sources is 
below the minimum, then we think, upon 
application with proper affidavits, he can 
recover the amount of the tax deducted ; 
but where his annual income from all 
British sources exceeds £700 he is subject 
to the full deduction, just the same as if 
he was an English resident. 


A Trustee For B. 


YORK Pa., January 2, Igol. 
’ Editor Banking Law Journa 

DEAR SIR:—Your opinion on the following 
will be valued. John Smith deposited a sum of 
money in a savings bank, opening the account 
“John Smith in trust for Peter Smith.” Peter 
was "John’s brother. John informed Peter that 
he had put the money in the bank for him, and 
also told a third party that the money was for 
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Peter. John retained the bank book 
death, and never delivered it to Peter 
never drew any money from the account, 
he make any subsequent deposit. 

The money is now claimed by Peter on the 
one hand, and by the representative of John’s 
estate on the other. To which does it belong? 

Treasurer, 


il his 
it he 
r did 


The deposit in this form by John crea- 
ted a prima facie trust in favor of Peter, 
which unless rebutted, would be sufficient 
to entitle him tothe money. The facts 
stated confirm, rather than rebut, this 
presumption. See decision of the su- 
preme court of Pennsylvania in Estate of 
Hugh Gaffney, 146 Pa. St. 149; reported 
in the Journal for October, 1g00, at page 
740 


BRIEF REPLIES. 

J. D., New Jersey.—We refer you to 
the decision of the supreme court of New 
Jersey in Mechanics’ National Bank vy. 
Baker, reported in the Journal for August, 
1900, p. 626, which expounds the New 
Jersey law upon the subject of taxation of 
shares of stock in national banks held by 
non-residents. 


Teller, Pa.—Certification by a bank is 
not a warranty of genuineness of indorse- 
ments on a check certified. The bank 
simply warrants the genuineness of the 
drawer's signature and that he has funds. 


Cashier, Cal.—The series of articles up- 
on the Negotiable Instruments Law be- 
gan with the June, 1899, number. When 
completed, it is our intention to revise 
them and publish in book form. 


Assistant Cashier, Ind.—Every bank, 
whether national or state, undoubtedly 
has power to make collections of commer- 
cial paper, although such power may not 
be expressly conferred by charter or or- 
ganic law; and a bank undertaking a col- 
lection is subject to liability for negligence 
in the performance of its undertaking 





